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164 Filed May 6 1949 The Tax Court of the United 

States 

Petition for Review by the United States Court of 
Appeals for the District of Columbia 

Petitioner, Jerry Maiatico, by his attorneys, hereby peti- 
itons for review by the United States Court of Appeals 
for the the District of Columbia of the decision of the 
United States Tax Court entered herein on February 9, 
1949, determining a deficiency in Petitioner’s Federal in¬ 
come and victory taxes for the year 1943 in the amount 
of $19,S10.25. 

The controversy herein involves a determination by the 
Respondent that rental income of $16,105.60 and $29,360.11 
for the years 1942 and 1943, respectively, reported in the 
fiduciary income tax returns of Petitioner’s wife as trustee 
under four valid irrevocable trusts created by Petitioner 
on January 2, 1941 for the benefit of his minor children, 
was not taxable to the trusts but was taxable in full to 
Petitioner. Petitioner controverts this determination and 
asserts that the rental income in question represents 
the proportionate interest of Petitioner’s wife as 

165 trustee in the rental income from fractional undi¬ 
vided fee simple interests in real property actually 

owned by her as trustee, and that the income from this 
property should be taxed to the trustee as actual owner 
of the property. The Tax Court found that a partnership 
between the holders of all the undivided interests in the 
real property in question could not be recognized for tax 
purposes as to Petitioner’s wife as trustee, and held Peti¬ 
tioner taxable on the rental income distributable to his wife 
as trustee under the irrevocable trusts. Although it is the 
position of Petitioner that the recognition of the partner¬ 
ship is not necessary to a decision in his favor, he con¬ 
tends that the trustee is a valid member of the partnership 
fully recognizable for tax purposes. 
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Petitioner herein is an individual residing at 3308 Six¬ 
teenth Street, N. E., Washington, D. C. His income tax 
returns for the years here in question were duly filed with 
the Collector of Internal Revenue for the District of Mary¬ 
land, Baltimore, Maryland. Review of the decision of the 
United States Tax Court herein dated February 9, 1949, is 
sought by the United States Court of Appeals for the 
District of Columbia pursuant to stipulation of the parties 
hereto executed by their respective counsel in accordance 
with the provisions of section 1141(b)(2) of the Internal 
Revenue Code. 

/s/ John E. Shea 
John E. Shea 

/s/ George E. McMurray, J r. 
George E. McMurray, Jr. 

120018th Street, N. W. 
Washington 6, D. C. 

Attorneys for Petitioner 

• • • * 

Docket No. 10393 

JERRY MAIATICO, Petitioner, 
v. 

COMMISSIONER OF INTERNAL REVENUE, 

Respondent. 

1 APPEARANCES 

For Petitioner: George P. Lemm, Esq., John E. Shea, 
Esq., George E. McMurray, Jr., Esq. 

For Respondent: Elmer L. Corbin, Esq. 

Docket Entries 

1946 

Mar. 25—Petition received and filed. Taxpayer notified. 
Fee paid. 

” 25—Request for hearing at Washington, D. C. filed 

by taxpayer. 4/2/46 granted. 

” 25—Notice of appearance of George P. Lemm as 

counsel filed. 

” 26—Copy of petition served on General Counsel. 
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May 7—Answer filed by General Connsel. 

” 10—Copy of answer served on taxpayer — Washing¬ 

ton, D. C. 

1948 

Mar. 29—Hearing set May 24,1948 at Washington, D. C. 

May 3—Entry of appearance of John E. Shea and George 
E. McMurray, Jr., as counsel filed. 

” 27-28—Hearing had before Judge Van Fossan on 
merits — ordered submitted. Briefs as per 
rules. 

Jun. 10—Transcript of hearing of May 27,1948 filed. 

’’ 10—Transcript of hearing of May 28,1948 filed. 

Jul. 12—Brief filed by taxpayer. 

” 12—Motion for extension to August 11, 1948 to file 

brief filed by General Counsel. 7/13/48 granted 
as to both parties. 

Aug. 11—Brief filed by General Counsel. 

” 12—Petitioner’s brief served on General Counsel. 

” 26—Reply brief filed by General Counsel. 

” 26—Reply brief filed by taxpayer. Copy served 

8/27/48. 

1949 

Feb. 9—Findings of fact and opinion rendered, Van Fos¬ 
san. Decision will be entered for the respond¬ 
ent — copy served. 

” 9—Decision entered, Van Fossan J. Div. 9. 

May 6—Stipulation of venue filed. 

6—Petition for review by U. S. Court of Appeals for 
the District of Columbia Circuit filed by tax¬ 
payer. 

6—Designation of record filed by taxpayer with 
statement of service by mail thereon. 

9—Proof of service of petition for review filed. 

2 10393 

Jun. 9—Agreed motion that Clerk of The Tax 
Court transmit to Clerk of the U. S. Court of 
Appeals for the District of Columbia original 
Exhibits 10 days prior to hearing in this cause 
filed. 
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9—Order enlarging time to August 4, 1949 to pre¬ 
pare and transmit record entered. 

9—Motion for enlargement of time to August 4, 
1949, to prepare and transmit record filed by 
taxpayer. 

1 ’ 15—Order of Tax Court to transmit original exhibits 

10 days before trial in this case entered. 

• <* • • 

3 Filed March 25, 1946. The Tax Court of the 

United States. 

Petition 

The above-named Petitioner hereby petitions for a re¬ 
determination of the deficiency set forth by the Commis¬ 
sioner of Internal Revenue in his notice of deficiency 
(SND-IT) dated December 26, 1945; and, as a basis of liis 
proceeding herein, alleges as follows: 

1. That Petitioner is an individual, and his residence 
is, and at all times herein mentioned was, 3308 16th Street, 
N. E., Washington, D. C. The income tax returns for 
the periods involved were filed with the Collector of In¬ 
ternal Revenue for Baltimore, Maryland, District. 

2. That the notice of deficiency (a copy of which is 
attached hereto marked Exhibit “A”) was mailed to the 
Petitioner on or about December 26,1945. 

3. That the taxes in controversy represent Federal in¬ 
come and Victory taxes for the calendar years 1942 and 
1943 in the amount of $19,810.25. 

4. The determination of tax set forth in the said notice 
of deficiency is based upon the following errors: 

4 (a) Respondent erroneously determined that one- 
half of the income from the partnership “Jerry 

Maiatico ,, was taxable in its entirety to Petitioner; whereas 
only one-tenth of said income is taxable. 

(b) Respondent erroneously determined that no part 
of the rental income distributed on the aforesaid partner- 
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ship returns (filed under the name of Jerry Maiatico) to 
the trusts created for the benefit of Mary Rose Maiatico, 
Michael Maiatico, Rose Marie Maiatico and Anna Teresa 
Maiatico is taxable to the beneficiaries of the trusts but is 
taxable in full to Petitioner; whereas, none is taxable to 
him. 

(c)(1) Respondent erroneously determined that no 
part of the rental income derived from premises 1359 
Connecticut Avenue, N. W. (Lot 808 Square 137) and 
which was distributed on the aforesaid partnership returns 
to the trusts created for the benefit of the aforesaid bene¬ 
ficiaries is taxable to the beneficiaries of the trusts but is 
taxable in full to Petitioner; whereas, none is taxable to 
him. 

(c)(2) Respondent erroneously determined that no part 
of the rental income derived from premises 2501 Que Street, 
N. W. (Lot 23 Square E. 1264) and which -was distributed 
on the aforesaid partnership returns to the trusts created 
for the benefit of the aforesaid beneficiaries is taxable to 
the beneficiaries of the trusts but is taxable in full to Peti¬ 
tioner ; whereas, none is taxable to him. 

5 (d) Respondent erroneously determined that, be¬ 

cause improvements were placed on the property 
described under Item 3 in Paragraph I of said Trust In¬ 
dentures subsequent to January 2, 1941 and no conveyance 
of the interest in the improvements allegedly having been 
made by Petitioner (Grantor) to the Trustee, all the in¬ 
come therefrom which was distributed on the aforesaid 
partnership returns to the aforesaid trusts is taxable in 
full to Petitioner. 

5. The facts upon which Petitioner relies as the basis 
of this proceeding are as follows: 

(a)(1) On and prior to January 2, 1941, Petitioner, 
jointly with another or others (other than the beneficiaries 
in the aforementioned trusts and other than the Trustee 
named therein), owned a number of improved and income 
producing properties, in addition to his undivided in- 
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terests in the unimproved and non-income producing prop¬ 
erties described in paragraph I of the Trust Indentures 
dated January 2, 1941, a copy of one of which Trust Inden¬ 
tures is hereto annexed marked Exhibit “B”. 

(That said Trust Indentures are all alike excepting for 
the name of the beneficiary, and, to save bulk, same are 
omitted, but with the request that said copy, Exhibit B, 
shall represent and be taken as a copy for all, with the 
necessary change of benficiaries.) 

(a)(2) That Petitioner’s interest in all of his improved 
and income-producing properties were retained by him and 
were not included in said Trust Indentures. 

(a)(3) That on January 2, 1941, Petitioner, by four 
separate Trust Indentures bearing said date (a copy of 
one of which is annexed as Exhibit “B”), made a gift to 
each of said four beneficiaries named therein of an 
6 undivided one-fifth of Petitioner’s undivided one- 
half interest in the first two pieces of land which 
are described in Paragraph I of said Trust Indentures and 
made a gift to each of said four beneficiaries named therein 
of an undivided one-fifth of Petitioner’s undivided one- 
fourth interest in the third described piece of land; and 
simultaneously therewith executed four similar formal 
conveyances thereof (one for the benefit of each bene¬ 
ficiary), a copy of one of which is annexed as Exhibit “C”. 
(All are alike excepting for the name of the beneficiary.) 

(a) (4) That the two pieces of land desciibed in Para¬ 
graph I of said Trust Indentures at that time were, and 
still are, unimproved and non-income producing. That 
the third-described piece of land (which consisted of four 
lots adjoining each other) was thereafter improved as here¬ 
inafter set forth (and same is now known as 3130 Wisconsin 
Avenue, N. W.). 

(b) That on January 3, 1941 Petitioner sold to said 
Trustee under each of said four Trust Indentures a one- 
fifth of Petitioner’s undivided one-half interest in Lot 23 
in Square E. 1264; the sale being made at cost and while 
same was non-income producing. 






8 A 


(c) (1) That on January 11, 1941, Petitioner and said 
Trustee under the aforesaid four Trust Indentures, to¬ 
gether with the four other owners who owned like interests 
in all of the aforesaid non-income producing properties, 
entered into a partnership agreement, a copy of which is 
annexed hereto as Exhibit “D”. That the partnership 
return is filed under the partnership name of “Jerry 

Maiatico. ,, 

7 (c)(2) That, the partnership by reason of the 
carrying charges of interest and real estate taxes 

on said non-income producing properties had a net loss of 
$3,574.49 for the first year (1941), whereas the individual 
return of Petitioner for said year showed a net income of 
$11,480.15, and Petitioner only took credit in his individual 
return for one-tenth (or $357.45) of the losses of said part¬ 
nership instead of for one-half (or $1,787.25) of said 
losses; and, accordingly, Petitioner’s net income for 1941 
would have been $1,429.80 less if said Trust Indentures had 
not been executed and said partnership had not been 
formed. 

(d) That improvements were substantially completed 
in June, 1941 on Lot 23 Square E. 1264 and the partner¬ 
ship placed same in the hands of a real estate agent for 
rental and management. Said real estate agent procured 
a tenant thereof in June, 1941 on terms requiring no 
management or operation by the partnership or any mem¬ 
ber thereof, all of which are performed and paid for by 
the tenant, and said tenant regularly pays its rent. 

(e) (1) That, after said partnership was formed, it, 
together with one Gaston, purchased, and in May, 1941 pro¬ 
cured title (in the name of a straw) to the equity in un¬ 
improved ground known as Lot 808 in Square 137 for the 
total consideration of $32,151.40 for said 3/3ds interest 

(and which included title charges) paying $1,151.40 

8 cash, the “straw” taking title subject to a first 
trust of $20,000.00 and giving back a second trust 

for the deferred purchase price of the ground in the amount 
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of $11,000.00, and that neither the partnership nor said 
Gaston was obliged to raise money with which to make the 
cash payment of $1,151.40 aforesaid inasmuch as said Gas¬ 
ton and said partnership had theretofore received $2,800.00 
from proposed new tenants as security that they would 
rent when a building be erected thereon; and said “straw”, 
before improving said ground, placed a third trust thereon 
for $8,280.00 for the benefit of said Gaston and said part¬ 
nership, the proceeds to be used toward cost of the pro¬ 
posed improvements to be made thereon; and said Gaston 
was the owner of an undivided one-third interest and said 
partnership of an undivided two-thirds’ interest therein 
by virtue of their oral agreement to that effect. Although 
Petitioner, as well as all of the other partners approved 
thereof, Petitioner did no work whatsoever in finding said 
ground, in the acquisition thereof, in arranging for extra 
financing in the form of a third trust thereon, or in pro¬ 
curing tenants thereof, — all of which was done by another 
member of said partnership and said Gaston — the owner 
of the other one-third interest. 

(e)(2) That thereafter said partnership and said Gas¬ 
ton caused a two-story and basement building to be erected 
on the land described in preceding sub-paragraph (1), and 
thereafter procured new financing for the completed 
9 project in the amount of $47,500.00 through a new 
first trust signed by said “straw”, leaving the third 
trust thereon to become a second trust, and (a) out of the 
$2,800.00 security money received from the proposed ten¬ 
ants and (b) out of its share of the net proceeds thereof 
which was left after discharging the 1st and 2d trusts to¬ 
talling $31,000.00 out of the $47,500.00 new 1st trust, and 
(c) out of the partnership rentals collected from premises 
2501 Que Street, N. W., the partnership paid its two-thirds’ 
share of the cost of said construction. Thereafter (in 1942) 
said partnership purchased the outstanding undivided one- 
third interest from said Gaston. 
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(f) That in May, 1941, the total interests of all of the 
partners in the unimproved and non-income producing 
property described as Item 3 in paragraph 1 of said Trust 
Indenture amounted to but 50% of the whole, the other 
outstanding undivided one-half interest being owned by 
one Heine who had contributed the entire cash payment 
required for the purchase thereof excepting the sum of 
$500.00; and upon the oral agreement of said Heine that 
he would make available the necessary financing, including 
the obtaining of a construction loan in an amount sufficient 
to pay the cost of building an apartment house thereon and 
guarantee the completion of a building thereon, said 
Heine and said partnership had construction of said build¬ 
ing commenced in July, 1941 and substantially completed 
about April, 1942, and said property was forthwith placed 
in the hands of a rental agent for complete management 

and collection of rents and required no supervision 
10 from said Heine or any member of this partnership. 

That said premises are now known as 3130 Wiscon¬ 
sin Avenue, N. W. 

(g) With respect to error recited in paragraph 4(d), the 
following is quoted from the report of Internal Revenue 
Agent Helen W. Stang dated June 13,1945, the first quota¬ 
tion below being taken from the “Summary” of her report 
on the 1942 partnership return and the second quotation 
below being taken from the “Summary” of her report on 
the 1943 partnership return: 

“A report being submitted under even date for the part¬ 
nership for the year 1943, which indicates the reasons for 
the change in the distributable income.” 

“Information available discloses that Mr. Jerry Maiatico 
owns a 50% interest in the partnership income. The return 
disclosed $10,940.44 as distributable to him, and the balance 
was shown as distributable to the trustee for the four 
trusts. 

Examination of the trust agreements disclosed a gift in 
trust of the donor’s equitable interest in unimproved real 
estate. Subsequent to this Jerry Maiatico, the donor, and 
other members of the partnership erected apartment houses 
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on the unimproved property referred to above. There is 
no evidence of a gift in trust of any portion of the equitable 
interest in the improvements or any intention of making 
such a gift. Therefore, it is held that Jerry Maiatico is en¬ 
titled to one-half interest in the rental income from these 
improvements.” 

WHEREFORE, Petitioner prays that this Court may 
hear the proceeding and find and adjudicate: 

(a) That only one-tenth of the net income of said part¬ 
nership is taxable to the Petitioner. 

(b) That this Court find that Respondent has 

11 erred to the extent and in the manner hereinbefore 
more specifically alleged in this petition. 

(c) That this Court grant the Petitioner such other and 
further relief as in the premises may be deemed fit and 
proper. 

/s/ George P. Lemm 
George P. Lemm 

Counsel for Petitioner. 
430 Woodward Bldg. 
Washington 5, D. C. 

• • * • 

12 District — Maryland 

Exhibit A (1) 

TREASURY DEPARTMENT 
INTERNAL REVENUE SERVICE 
Baltimore 2, Maryland 
December 26,1945 

Baltimore Division 
Mr. Jerry Maiatico, 

831 Woodward Building, 

Washington, D. C. 

Dear Mr. Maiatico: 

You are advised that the determination of your income 
and victory tax liability for the taxable year ended Decem¬ 
ber 31, 1943, discloses a deficiency of $19,810.25, as shown 
in the statement attached. 
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In accordance with the provisions of existing internal 
revenue laws, notice is hereby given of the deficiency or 
deficiencies mentioned. 

Within 90 days (not counting Sunday or a legal holiday 
in the District of Columbia as the 90th day) from the date 
of the mailing of this letter, you may file a petition with 
The Tax Court of the United States, at its principal ad¬ 
dress, Washington, D. C., for a redetermination of the de¬ 
ficiency or deficiencies. 

Should you not desire to file a petition, you are requested 
to execute the enclosed form and forward it to the Internal 
Revenue Agent in Charge, O’Sullivan Bldg., 10 Light 
Street, Baltimore 2, Md., for the attention of SND — IT. 
The signing and filing of this form will expedite the closing 
of your return(s) by permitting an early assessment of the 
deficiency or deficiencies, and will prevent the accumula¬ 
tion of interest, since the interest period terminates 30 days 
after filing the form, or on the date assessment is made, 
whichever is earlier. 

Very truly yours, 

Joseph D. Nunan, Jr., 
Commissioner, 

By (Signed) J. C. Wilmer 

Internal Revenue Agent 
in Charge. 

Enclosures: 

Statement 

Form of waiver #870 
TWL/cpb 
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13 Exhibit A (2) 

STATEMENT 

Mr. Jerry Maiatico, 

831 Woodward Building 
Washington, D. C. 

Tax Liability for the Taxable Year Ended 
December 31,1943 
Income Tax and Victory Tax 

Deficiency 

1943 $19,810.25 

In making this determination of your income and victory 
tax liability, careful consideration has been given to the 
report of examination dated June 13,1945; to your protest 
dated August 18, 1945; and to the statements made at the 
conference held on September 10, 1945. 

A copy of this letter and statement has been mailed to 
your representative, Mr. George P. Lemm, 430 Woodward 
Building, Washington 5, D. C., in accordance with the au¬ 
thority contained in the power of attorney executed by you 
and on file with the Bureau of Internal Revenue. 

Taxable Year Ended December 31,1942 


ADJUSTMENTS TO NET INCOME 


Net income as disclosed by return 

Unallowable deductions and additional income: 

$9,388.23 

(a) Income from Partnership 

16,105.60 

(b) Repairs 

673.68 

(c) Interest 

500.00 

(d) Taxes 

206.88 

Net income adjusted 

$26,874.39 


EXPLANATION OF ADJUSTMENTS 

(a) Income from Partnership 
It is held that no part of the rental income distributed on 
the partnership return filed under the name of Jerry Maia- 
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tico, Woodward Building, Washington, D. C., to the trusts 
created for the benefit of Mary Rose Maiatico, Michall 
Maiatico, Rose Marie Maiatico, and Anna Maiatico is tax¬ 
able to the beneficiaries of the trusts but is taxable in full 
to you. 

14 Exhibit A (3) 

Jerry Maiatico 

Partnership income as corrected 
Partnership income as reported 


Adjustment 


(b) Repairs 

(c) Interest 

(d) Taxes 

As these items represent double deductions on the re¬ 
turn, no further comment is considered necessary. 


COMPUTATION OF TAX 


Net income adjusted 


$26,874.39 

Less: Personal exemption 

$1,200.00 


Credit for dependents 

1,400.00 

2,600.00 

Balance (surtax net income) 


$24,274.39 

Less: Earned income credit 


300.00 

Income subject to normal tax 


$23,974.39 

Normal tax on $23,974.39 at 6 per 



cent 

$1,438.46 


Surtax on $24,274.39 

8,122.6S 


Total tax 


$ 9,56114 


Taxable Year Ended December 31,1943 


Statement — 2 
$23,885.95 
7,7S0.35 


$16,105.60 
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ADJUSTMENTS TO NET INCOME 

Income Tax Victory Tax 
Net Income Net Income 
Net income as disclosed by return $20,625.92 $12,720.60 
Unallowable deductions and 
additional income: 

(a) Income from Partnership $29,360.11 29,360.11 


Net income adjusted $49,986.03 $42,080.71 


EXPLANATION OF ADJUSTMENTS 
(a) Income from Partnership 

Exhibit A (4) 

It is held that no part of the rental income dis- 
15 tributed on the partnership return filed under the 
name of Jerry Maiatico, Woodward Building, Wash¬ 
ington, D. C., to the trusts credited for the benefit of Mary 
Rose Maiatico, Michall Maiatico, Rose Marie Maiatico, and 
Anna Maiatico is taxable to the beneficiaries of the trusts 
but is taxable in full to you. 

Partnership income as corrected $40,300.55 

Partnership income as reported 10,940.44 


Adjustment $29,360.11 


COMPUTATION OF ALTERNATIVE TAX 


Net income adjusted 


$49,986.03 

Net long term capital gain 


8,177.65 

Ordinary net income 


$41,808.38 

Less: Personal exemption 

$1,200.00 


Credit for dependents 

1,400.00 

2,600.00 

Balance (surtax net income) 


$39,208.38 

Less: Earned income credit 


300.00 

Income subject to normal tax 


$38,908.38 
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Normal tax on $38,908.38 at 6 per¬ 
cent $2,334.50 

Surtax on $39,208.38 16,537.11 

Partial tax $18,871.61 

50 percent of net long term capital 

gain ($8,177.65) 4,088.83 

Alternative tax $22,960.44 


COMPUTATION OF INCOME AND VICTORY TAX 


Income tax net income adjusted 
Less: Personal exemption 
Credit for dependents 


$49,986.03 

$1,200.00 

1,400.00 2,600.00 


Balance (surtax net income) 
Less: Earned income credit 


47,386.03 

300.00 


Income subject to normal tax $47,086.03 

Normal tax on $47,086.03 at 6 per 

cent $2,825.16 

Surtax on $47,386.03 $21,593.20 

Total income tax $24,418.36 


Total alternative tax 


$22,960.44 


Balance of income tax — Carried Forward — $22,960.44 
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16 Exhibit A (5) 

Balance of income tax — Brought Forward — 


Victory tax net income adjusted $42,080.71 

Less: Specific exemption 624.00 

Income subject to victory tax $41,456.71 

Victory tax before credit $ 2,072.84 

Less: Victory tax credit, limited to 900.00 


Net victory tax 

Net income tax and victory tax 

Income tax for 1942 

Amount of tax for 1942 or 1943 
whichever is larger 
Forgiveness Feature: 

(a) Amount of tax for 1942 or 

1943 whichever is smaller $ 9,561.14 

(b) Amount forgiven ($50.00 or 

three - fourths of (a) 
whichever is larger) 7,170.85 


(c) Amount unforgiven 

Total income and victory tax liabil¬ 
ity 

Income and victory tax is disclosed 
by return 

Original Account Number 366195 

Deficiency in income and victory tax 

17 Filed May 7 1946 The Tax Court of 

United States 


$22,960.44 

1,172.84 
$24,133.38 
$ 9,561.14 

$24,133.38 

2,390.29 

$26,523.57 

6,713.32 

$19,810.25 

the 
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THE TAX COURT OF THE UNITED STATES 
JERRY MAIATICO, Petitioner, 
v. 

COMMISSIONER OF INTERNAL REVENUE, 

Respondent. 

Docket No. 10393. 

Answer 

Comes now the Commissioner of Internal Revenue by 
his Attorney J. P. Wenchel, Chief Counsel, Bureau of 
Internal Revenue, and for answer to the petition filed 
herein admits and denies as follows: 

1. Admits petitioner is an individual with residence at 
3308 16th Street, N. E., Washington, D. C., and that his 
Federal income tax returns for the periods here involved 
were filed with the Collector of Internal Revenue for + he 
District of Maryland, Baltimore, Maryland. 

2. Admits that a notice of deficiency was mailed to pe¬ 
titioner on December 26, 1945, and that a true and correct 
copy of the said notice of deficiency is attached to the 
petition and marked Exhibit A. 

3. Admits that the taxes in controversy are Federal 
income and victory taxes for the calendar year 1943, and 
that the deficiency as determined by the Commissioner of 
Internal Revenue is $19,810.25. Denies that any deficiency 
has been asserted for the calendar year 1942 and that 
with regard to 1942 the Court has no jurisdiction. 

4(a), (b), (c) (1), (c) (2), and (d). Denies all of the alle¬ 
gations of error as set forth and alleged in subparagraphs 
(a), (b), (c)(1), (c)(2), and (d) of paragraph 4 of the 
petition. 

18 5(a)(1), (a)(2), (a)(3), (a)(4), (b), (c)(1), 

(c)(2), (d), (e)(1), (e)(2), (f), and (g). Denies 
all of the allegations of fact as set forth and alleged in 
subparagraphs (a)(1), (a)(2), (a)(3), (a)(4), (b), (c)(1), 
(c)(2), (d), (e)(1), (e)(2), (f), and (g) of paragraph 5 of 
the petition. 
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Denies generally and specifically each and every allega¬ 
tion contained in the petition not hereinbefore expressly 
admitted, qualified, or denied. 

WHEREFORE, it is prayed that the petitioner’s appeal 
be denied, and that the Commissioner’s determination be 
in all respects approved. 

/s/ J. P. WENCHEL 
J. P. WENCHEL, 

Chief Counsel, 

Bureau of Internal Revenue. 

• • * • 


140 12 T. C. No. 20 

THE TAX COURT OF THE 
UNITED STATES 

JERRY MAIATICO, Petitioner, v. COMMISSIONER OF 
INTERNAL REVENUE, Respondent. 

Docket No. 10393 Promulgated February 9,1949. 

Held, petitioner’s wife, as trustee for their four minor 
children, cannot be recognized for income tax purposes as a 
member of a certain partnership dealing in real estate. 
[SEAL] 

John E. Shea, Esq., and George E. McMurray, Jr., Esq., 
for the petitioner. 

Elmer L. Corbin, Esq., for the respondent. 

The Commissioner determined a deficiency in petition¬ 
er’s income and victory tax liability for 1943 in the amount 
of $19,810.25. The question to be determined is whether 
there is includible in petitioner’s income for 1942 and 

141 1943 rental income* of $16,105.60 and $29,360.11, re¬ 
spectively, reported in partnership returns for 1942 

and 1943 as distributable to trusts created by petitioner on 
January 2, 1941, for the benefit of each of his four minor 
children. 



Findings of Fact 

The petitioner is a resident of Washington, District of 
Columbia. His Federal income tax returns for the years 
1942 and 1943 were filed with the collector of internal reve¬ 
nue for the district of Maryland, at Baltimore, Maryland. 

The petitioner is married and has four children, whose 
names and approximate ages on January 2, 1941, were as 
follows: 

Mary Rose 10 years 

Michael 9 years 

Rose Marie 8 years 

Anna Teresa 6 years 

On January 2, 1941, the petitioner was the owner of an 

undivided one-half interest in certain unimproved parcels 
of realty in Washington, located at 2401 Q Street, North¬ 
west; 1240 - 20th Street, Northwest; 2501 Q Street, North¬ 
west, on which construction of a building had been started, 
and an undivided one-fourth interest in a contract to pur¬ 
chase an unimproved parcel of realty in Washington, lo¬ 
cated at 3130 Wisconsin Avenue, Northwest. 

On January 2,1941, petitioner executed four irrevocable 
trust agreements, one for each of his four children, in which 
his wife, Rose Maiatico was named trustee. The agree¬ 
ments were identical except as to the name of the bene¬ 
ficiary. In each trust the petitioner assigned and trans¬ 
ferred to the trustee “a one-fifth of my fractional equitable 
interest in three unimproved non-income producing pieces 
of land” of the stated value, as follows: 

142 Value of one-fifth of 

Property involved * petitioner’s interest 

2401 Q Street $ 311 

1240 - 20th Street 450 

3130 Wisconsin Avenue 25 

Each agreement provided, in part, as follows: 
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II. 

(A) Preface 

WHEREAS, during a number of years last past, the 
donor, jointly with another or others, took options, on 
and/or purchased the entire fee simple title in, a number 
of non-income producing pieces of property (some of which 
they thereafter made substantially income producing by 
erecting buildings thereon, but no interest in which is in¬ 
cluded in this gift — this gift being expressly limited to 
the aforesaid interest in NON-INCOME PRODUCING 
UNIMPROVED land). Notwithstanding, that others were 
part owners with him in such other properties, the options 
and/or titles were always taken in the name of but one 
or more readily available persons (or in the name of a 
straw) whose sui juris and free-from-judgment record [sic] 
had theretofore been passed upon by the local title com¬ 
panies; and for which reason such procedure was fol¬ 
lowed as well as to avoid unnecessary delays and possible 
title complications which might occur if both husbands 
and wives of each fractional interest in a piece of prop¬ 
erty be at all times required to be necessarily and readily 
available to sign the many important popers (as well as 
papers of minor importance), documents, mortgages, notes, 
extensions, options, leases, applications for loans and build¬ 
ing permits, and contracts for materials and/or construc¬ 
tion required of the holder of the record title. Such un¬ 
necessary probable delays and complications (by using a 
different procedure than that heretofore successfully fol¬ 
lowed as above set forth) would no doubt follow and be¬ 
come more cumbersome by virtue of this and other like 
gifts from this donor to the other three children which in¬ 
creases the number of the already many owners of frac¬ 
tional interests therein and, instead of making it possible 
for this gift to maintain to present value, might even cause 
the loss thereof in event such delays and title complica¬ 
tions would prevent the giving of good title when neces- 
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sarily refinancing the property to pay off an overdue mort¬ 
gage or placing of new mortgages. Therefore, carrying 
out donor’s understanding with the owners of the other 
fractional interests that these delays and complications 
must at all times be avoided to enable the properties to 
be developed, leased, sold, and/or traded, and to save them 
from being lost for just such or similar reasons (and under 
w’hich understanding the straw or holder of the rec- 
143 ord title was authorized to hold and deal -with the 
property and/or proceeds without disclosing the in¬ 
terests of silent co-owners or designating that it was so 
held, the following provisions are necessarily made and 
shall apply to this gift in adminstering this Trust because 
at present the carrying charges on these properties repre¬ 
sent a liability in that they are non-income producing, and 
can only be made income producing by a workable arrange¬ 
ment as is now provided for: 

(B) Administrative Provisions 

The Trustee shall have power and authority — 

(a) To follow the same procedure as is outlined in the 
Preface; 

(b) To do so jointly and/or in partnership with the 
owners of the other fractional interests in said properties; 
and to execute any and all papers and documents to carry 
out the same; 

(c) To do all things, and to expend from time to time 
from the income and/or principal of said Trust Property 
(whether from that embraced in this gift or other prop¬ 
erty at that time in said Trust) such amounts, as may in 
her absolute and sole discretion be advisable for the pro¬ 
tection, sale, leasing, development, and/or management of 
the Trust Property or any part thereof, and/or any other 
property at any time coming under this Trust; 

(d) To hold and retain any of the property now or 
hereafter coming into her hands hereunder in the same 
form of investment as that in which it now is or in which 
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it may be when coming into the hands of said Trustee, 
although it may not be of the character of investment per¬ 
mitted by the laws to trustees; 

(e) To improve, sell, lease, mortgage, remortgage, 
and/or exchange the whole or any part of such property 
or properties or fractional interests therein upon such 
terms and conditions as she may deem proper, and to in¬ 
vest and reinvest any or all of the proceeds and/or trust 
funds at any time held hereunder in such stocks, bonds, 
leases, options, or other property (or fractional interests 
therein) as she may deem proper, although the same may 
not be of the character permitted for trustee’s investments 
by the ordinary rules of law; but in no event and at no 
time (wdien money, notes, securities, and/ properties 
144 are turned over to this Trustee) shall the person 
or party so giving or paying such money or deliver¬ 
ing such notes, securities and/or properties or dealing with 
the Trustee be obliged to see to the application thereof (this 
being waived) and this non-necessity shall be general and 
shall apply to each and every instance which might arise 
under the administration of this Trust whether by reason 
of the above or otherwise. 

V. 

Instead of reinvesting all of the proceeds from the in¬ 
come and/or sale of any property or properties before 
the beneficiary arrives at majority, the Trustee may pay 
the same or any part thereof to the guardian of said bene¬ 
ficiary; but, upon the arrival of age of the beneficiary, the 
entire corpus then belonging to this Trust (including any 
accumulated income thereon) shall thereupon stand re¬ 
leased from this Trust and said Trustee hereby agrees to 
then do all things and to execute any and all papers which 
may be necessary so that title, possession and/or owner¬ 
ship may be properly certified in the name of said bene¬ 
ficiary. 
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VI. 

As to any and all indebtedness created or liability in¬ 
curred prior to the termination of this trust by said bene¬ 
ficiary, the income and principal shall be exempt therefrom 
and not chargeable therewith. 

On the same date the petitioner executed four convey¬ 
ances of the fractional interest in the three properties re¬ 
ferred to in each trust to the trustee. Neither the trust 
agreements nor the four conveyances were recorded. 

The trusts were created by petitioner upon the urging 
of his wife, who wanted some financial provision to be 
made for the children so that, when old enough, they would 
have something to start with in whatever they undertook 
to do. The trust agreements and the conveyances were 
prepared by petitioner’s attorney, George P. Lemm (here¬ 
inafter referred to as Lemm), who owned an interest in 
each of the properties involved. Before making his wife 
trustee of the trusts, petitioner requested his attor- 
145 ney, and others, to act as such trustee but they de¬ 
clined to do so. At the time the trust agreements 
were signed in the office of petitioner’s attorney, petition¬ 
er’s wife complained that the gift of interests in un¬ 
improved property was not much of a gift for the children 
and requested that the children be given an interest in a 
property at 2501 Q Street, Northwest, Washington, District 
of Columbia, on which construction of a building had been 
started. Petitioner agreed to sell four-fifths of his one- 
half undivided interest in such property at cost to him. 
On the following day, January 3, 1941, a “Conveyance” 
was executed by petitioner and his wife, as trustee of the 
four above mentioned trusts, which is, in part, as follows: 

WITNESSETH, That purchaser hereby buys from 
seller and seller hereby sells, transfers, and assigns to pur¬ 
chaser (at or on cost basis) a four-fifths of his one-half 
interest (this sale representing two-fifths of the whole or 
of the total 100% outstanding interests therein) in and to 
Lot 23 in Square East of Square 1264 located in the Dis- 
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trict of Columbia, for the sum of Twenty Thousand Nine 
Hundred Seventy-three and 20/100 (20,973.20) Dollars, sub¬ 
ject to encumbrances of record which seller agrees to pay. 
The intention hereof is to convey one-fifth to said Trustee 
under each of said four trusts, making a total of four- 
fifths hereby conveyed. 

TERMS OF SALE: The parties hereto agree that the 
improvements which have been commenced on said prop¬ 
erty shall be completed and two-fifths of the actual cost 
thereof (from commencement to completion) shall be at 
cost of purchaser and that permanent loans shall be pro¬ 
cured thereon for and at the proportionate cost and ex¬ 
pense of all parties in interest; and that, upon such com¬ 
pletion and the placing of said loans, the total cost of the 
improvements and cost of financing and each party’s pro¬ 
portionate share thereof may be ascertained; and pur¬ 
chaser party shall stand indebted to seller in an amount 
equal to the purchase price of $20,973.20 and two-fifths of 

(a) the total actual cost of the improvements and 

(b) the commission and interest on the construction 
loan and commission for procuring the permanent 

loan, 

146 less two-fifths of 

the total amount of the permanent first trust (to be 
placed against the same after the project shall have been 
completed) and the amount of the second trust. 

And it is agreed that seller shall have an appropriate 
lien against said two-fifths’ interest hereby conveyed for 
the amount due hereunder and which (unless sooner or 
otherwise paid) shall be paid to him out of the pur¬ 
chaser’s share of the proceeds of any sale of said prop¬ 
erty (or, in event of the rental instead of the sale thereof, 
then out of the purchaser’s share of the net rental income 
if said Trustee so elects). And said Grantor agrees to 
execute such further assurances as may from time to time 
be requisite and to have his wife join in this conveyance 
because of any dower right she may have therein. 
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This conveyance was not recorded. Petitioner’s wife, as 
trustee, gave her note in the amount of $20,973.20 to peti¬ 
tioner. 

On January 11, 1941, at the suggestion of Lemm to 
facilitate the improvement of the non-income producing 
properties, an agreement was entered into between peti¬ 
tioner; his wife as trustee; Lemm; his mother, Katheryn 
E. Lemm; Cecelia E. Goodman and Mathilda M. Kirchner, 
as follows: 

PARTNERSHIP AGREEMENT 

Dated Jan. 11, 1941 (effective Jan. 1) between the re¬ 
spective undersigned owners of fractional interests in the 
equity of non-income producing properties located in the 
District of Columbia known as (a) Lot 24 Square E.1264 
[2401 Q Street], (b) Lot 20 Square 99 [1240-20th Street], 
(c) Lot 23 Square E.1264 [2501 Q Street], and (d) a $500 
equity in Lots 817-9-20-22 Square 1923 [3130 Wisconsin 
Ave.], — the percentage of ownership therein by each party 
being set forth opposite the respective signatures of the 
parties hereto. 

It is agreed that if the vacant piece of ground in the 
1300 block of Conn. Ave. [1359 Connecticut Ave.] can be 
bought for not more than $1S00 cash (and the approximate 
balance of $31,000 of the purchase price can be paid by 
giving mortgages thereon), the same shall be bought and 
improved and each to bear his or her proportionate cost 
in the same proportion as applies to the above. That upon 
completion of construction on any item and the ascertain¬ 
ment of the cost thereof, each party to bear his or her 
proportionate part thereof. 

147 The parties agree to work harmoniously together 
in the hopes that several or all of these properties 
may be improved and thus relieve the present carrying 
charges, and that nothing shall be done or decisions made 
with respect thereto without consent of all. 
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Witness their hands and seals. 
% 


l/10th 

s/ 

Jerry Maiatico 
(First party) 

(Seal) 

l/8th 

s/ 

Katheryn E. Lemm 
(Second party) 

(Seal) 

l/8th 

s/ 

Cecelia E. Goodman 
(Third party) 

(Seal) 

2/5 ths 

8/ 

Rose Maiatico 

(Seal) 


(Fourth party) Trustee for Mary 
Rose Maiatico, Michael Maiatico, 
Rose Marie Maiatico, and Anna 
Teresa Maiatico under 4 separate 
trust indentures, dated 1/2/41. 
l/8th s/ George P. Lemm (Seal) 

(Fifth party) 

l/8th s/ Mathilda M. Kirchner (Seal) 

(Sixth party) 

Prior to January 2, 1941, petitioner and Lemm each 
owned a one-half interest in the 2401 Q Street and 
1240 - 20th Street properties. Some time prior to the exe¬ 
cution of the agreement of January 11, 1941, the latter 
transferred three-fourths of his interest in such prop¬ 
erties, and in the 2501 Q Street property, to his mother, 
Cecelia E. Goodman, and Mathilda M. Kirchner, each re¬ 
ceiving one-fourth thereof. 

The building on the 2501 Q Street location was com¬ 
pleted in May or June 1941. It was then rented to the 
United States Government, which occupied the premises 
during the taxable years. There was a first trust of 
$300,000 and a second trust of approximately $30,000 
148 on the property. After the property was rented, it 
required no management, services or care on the 
part of the co-owners other than the receipt of the rental 
checks, the property being in the custody and care of the 
Public Buildings Administration. 



A contract for the purchase of 3130 Wisconsin Avenue 
was entered into on November 18, 1940, with the intention 
of erecting thereon an apartment house. A down payment 
of $500 was made, of which petitioner contributed $250 
and Lemm, his mother, Cecelia E. Goodman and Mathilda 
M. Kirchner each contributed $62.50. A verbal under¬ 
standing was had, however, with one Henry W. Heine, 
president of a building and supply company, that the latter 
would refund $250 of the $500 down payment and, in addi¬ 
tion, provide the necessary cash to obtain title to the prop¬ 
erty and do all other financing required, for which he 
would receive a one-half interest. Subsequent to January 
11, 1941, title was obtained in the name of Heine and one 
A. Edward McGarry. Petitioner and Lemm did not know 
the exact relationship between Heine and McGarry and 
always dealt with Heine. The latter furnished the neces¬ 
sary funds to obtain title and also arranged for a con¬ 
struction loan in June 1941, in the amount of $700,090. 
With moneys thus secured, an eight-story apartment 
building was constructed on the premises. In the con¬ 
struction of the building, Heine was the “main man”. He 
dealt with the sub-contractors, was in daily contact with 
them, and saw to it that they obtained the required ma- 
trials. Upon the completion of the building in the early 
part of 1942, it was placed under the management of a 
real estate firm, which managed and operated the prop¬ 
erty, including the renting of apartments, collecting of 
rents and paying of expenses. Such firm managed 
149 the property during the years here involved. No 
services were required of the co-owners of the prop¬ 
erty in connection with the operation or management 
thereof. On October 14, 1943, the interest of Heine was 
acquired by the other co-owners. 

Tlie 1359 Connecticut Avenue property was acquired in 
May 1941, for the purpose of erecting thereon a two-storv 
building, the lower floor of which was to be used as a 
restaurant. The acquisition and development of the prop¬ 
erty was handled by Lemm. The petitioner knew very 
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little about it. One Nicholas J. Gaston, a business broker, 
participated with Lemm in such acquisition. Gaston rep¬ 
resented some experienced restaurant operators who were 
interested in establishing a restaurant on the first floor of 
such building and who deposited $2,300 as security for 
rent. A prospective tenant for the second floor deposited 
$500, making a total of $2,800. The purchase price was 
about $32,000, of which $1,100 or $1,200 was paid in cash 
and the remainder covered by a first and a second mort¬ 
gage. An additional loan of $8,280 was made to finance 
the construction of the building. Upon completion of the 
building, the first floor was occupied by the above men¬ 
tioned restaurant operators who provided all of their own 
fixtures and equipment. No janitor or maintenance serv¬ 
ices were required, each tenant taking care of his own. 
Management of the building was turned over to a rental 
agency. No services of any kind in connection with the 
property were required of the co-owners thereof. Upon 
acquisition of title, Gaston received an undivided one-third 
interest, which was later purchased by the other co-owners. 

The petitioner, at the time of his marriage, was a 
bricklayer and made subcontracts in that connection. 
150 The buildings on the three above mentioned prop¬ 
erties were erected and completed by subcontractors 
other than petitioner. 

It was the practice of Lemm and petitioner and their 
transferees to keep record title to the various properties 
in the name of a “straw” or nominee, who in turn would 
give deeds to the co-owners evidencing their interest, which 
deeds were not recorded. When any change occurred in 
the ownership, or a new mortgage was made, new deeds 
were executed and given to the co-owners to bring their 
interests up to date. The prior deeds were surrendered 
and marked canceled on the face thereof. Thus the con¬ 
tract of purchase of the Wisconsin Avenue property was 
made in the name of James Y. Wilson, a straw, who had 
no actual interest in the contract. Title was taken in the 
name of Heine and McGarry and the deed to them was re- 
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corded. However, in the latter part of April 1941, Heine 
requested Lemm to prepare a deed from him to a straw 
as he did not want to hold record title to such property 
in his name. On May 19, 1941, Heine and McGarry and 
their respective wives conveyed the property to petitioner, 
which deed was recorded on June 12, 1941. On June 19, 
1941, petitioner and his wife conveyed by deed a one-fifth 
undivided interest in the property and rental income 
thereof to his wife as trustee of the four trusts herein¬ 
before mentioned, and an undivided one-fourth interest to 
Lemm, his mother, Cecelia E. Goodman, and Mathilda M. 
Kirchner, which deeds were not recorded. On October 
14, 1943, Heine and his wife conveyed their undivided one- 
half interest in the property to petitioner, which deed was 
recorded on October 20, 1943. On October 19, 1943, peti¬ 
tioner and his wife conveyed an undivided two-fifths inter¬ 
est in the property to petitioner’s wife, as trustee, and 
an undivided one-half interest to Lemm, his mother, 
151 Cecelia E. Goodman, and Mathilda M. Kirchner, each 
taking an undivided one-eighth interest as a tenant 
in common, which two deeds wrere not recorded. The deeds 
of June 19, 1941, were surrendered to Lemm and across 
the face thereof was written the following: “This deed 
cancelled October 19, 1943, by the execution of new’ deed 
dated October 19, 1943, to bring it up to date.” The deed 
of October 19,1943 to petitioner’s wife as trustee was simi¬ 
larly canceled on June 12, 1947, when a new deed from pe¬ 
titioner conveying an undivided two-fifths interest (one- 
tenth for each trust) in the 3130 Wisconsin Avenue and 
2501 Q Street properties, and other properties, wras given 
in place of the prior deed. The deed of June 12,1947, con¬ 
tained the following provision: 

This deed may be withheld from record to facilitate ex¬ 
ecution of necessary papers by a single record title holder; 
it being agreed that all leases and rental arrangements from 
time to time affecting any and all of said real estate, here¬ 
tofore or hereafter executed or made by grantor (includ¬ 
ing trusts signed and moneys received from refinancing), 
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were and will also be for the proportionate benefit of 
grantee; and grantor therefor hereby assigns an undivided 
one-tenth interest therein to the aforesaid grantee under 
each trust, making a total of two-fifths under the four 
trusts. 

Record title to the 1359 Connecticut Avenue property was 
in the name of Mary Jane Hovis, who had no interest in 
such property. The latter conveyed on May 9, 1942, a 
four-fifteenths undivided interest in such property to peti¬ 
tioner’s wife as trustee, which deed was not recorded. It 
was canceled on October 19, 1943, when a new deed con¬ 
veying to such trustee an undivided two-fifths interest in 
the property was executed. This latter deed was not re¬ 
corded and was subsequently canceled upon the sale of the 
property. 

Record title to the 2501 Q Street property was in peti¬ 
tioner’s name. As to this property, petitioner and 
152 his wife executed two deeds on June 19, 1941, one, 
conveying a two-fifths undivided interest to his wife 
as trustee and the other conveying a one-half undivided 
interest to Lemm and his transferees, as of which date, 
prior deeds held by them were canceled. The June 19,1941, 
deeds were canceled as of October 19,1943, and new deeds 
executed on October 19, 1943, which deeds were canceled 
on June 12, 1947, and new deeds executed. None of the 
deeds, except the original deed to petitioner, was recorded. 

Keeping record title in the name of a straw or nominee 
is a practice generally followed in the District of Columbia 
where property is owned by more than one person. It 
facilitates dealing with the property in that the signature 
of only one person and his spouse, if any, is required. It 
also facilitates title searches. Another reason for the prac¬ 
tice is that some owners do not wish their interests in real 
property to be of record. Lemm did not want his in¬ 
terests to be disclosed of record. 

Books of account were set up and kept by Lemm. Peti¬ 
tioner knew very little about the books of account. Capital 
accounts were set up for each one of the parties to the 
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agreement of January 11, 1941, in which their respective 
interests in the properties were credited. The net income 
in their respective shares was also credited to each account. 

During the years 1941 to 1943, payments out of income 
aggregating $93,300 were made on the principal of loans 
outstanding on the properties involved. 

Petitioner and Lemm each received a salary of $3,600 
for each of the years 1942 and 1943. In most instances, 
Lemm, who represented all the parties to the agreement 
of January 11, 1941, made final decisions. He did most of 
the work required in connection with the properties. 
153 Lemm entered into contracts with subcontractors, 
which contracts were signed by petitioner as record 

owner. 

During 1942, petitioner’s wife, as trustee, received $3,000 
and during 1943, she received two payments of $1,600 each 
from the net rentals. The amounts were used for the pay¬ 
ment of income taxes for the trusts and insurance of the 
beneficiaries. None of it was used for household expenses, 
for the support of petitioner and his wife, or for the pay¬ 
ment of any of their obligations. 

The petitioner’s wife visited the Wisconsin Avenue prem¬ 
ises during the construction of the building thereon on the 
average of about twice a week. At such times, she talked 
with the superintendent. She recommended the painting 
subcontractor for that building, who had done similar 
work on the 2501 Q Street property and in petitioner’s 
home. She also recommended the plastering, painting and 
roofing subcontractors for the 2501 Q Street building. Dur¬ 
ing the construction of such building she also visited there 
from time to time. She made some objections as to the 
proposed plans for and use of the second floor of the build¬ 
ing on 1359 Connecticut Avenue. It was later rented to 
another tenant who remodeled the second floor to suit him¬ 
self. 

On or about March 16, 1942, petitioner filed a gift tax 
return for 1941 in which he reported gifts of the aggregate 
stated value of $12,801.50, including a gift on January 
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2, 1941, in trust to his four minor children in the aggre¬ 
gate stated value of $3,144, and a gift to his wife as of 
June 3, 1941, of a one-half interest in the equity in an 
apartment house known as 1916 R Street, Northwest, Wash¬ 
ington, D. C., of the stated value of $9,657.50. 

154 Fiduciary income tax returns were filed for 1941, 
1942 and 1943 for each of the four trusts involved 

herein. 

Partnership returns (Form 1065) for the years 1938 to 
1943, inclusive, were filed in the name of “Jerry Maiatico”. 
In the returns for 1938 and 1939 the partners were stated 
to be the petitioner, Grace Bumap Everett, and Lemm. In 
the 1940 return the partners consisted of petitioner and 
Lemm. The partners designated in the 1941 return are 
the same as reported in the 1942 and 1943 returns. The 
income reported in the partnership returns for 1942 and 
1943 consisted of rentals received from 2501 Q Street, 1359 
Connecticut Avenue, and 3130 Wisconsin Avenue prop¬ 
erties. The net income reported for 1942 and 1943 is $47,- 
771.90 and $80,601.09, respectively. The share in such net 
income of each partner and the time devoted to the business 
of the partnership by each partner are stated in such re¬ 
turns, as follows: 

Time devoted 

to business Net income for 


1942 & 1943 

1942 

1943 

Petitioner 

100% 

$ 7,657.19 

$10,940.44 

George P. Lemm 

60% 

8,671.49 

12,775.13 

Cecelia E. Goodman 

5% 

5,071.49 

9,175 13 

Katheryn E. Lemm 

5% 

5,071.49 

9,175.14 

Mathilda M. Kirchner 

5% 

5,071.49 

9,175.14 

Rose Maiatico, trustee 




under four trusts, ($4,- 




057.19 to each trust in 




1942 and $7,340.03 to 



| 

each trust in 1943) 

5% 

16,228.76 

29,360.11 

■ 

Total 


$47,771.91 

$80,601.09 
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The address of Cecelia E. Goodman was given on the 
returns as Columbia, Missouri, and the address of both 
Katheryn E. Lemm and Mathilda M. Kirchner was given 
as Minneapolis, Minnesota. 

The reported distribution to petitioner and Lemm in 
1942 and 1943 included a salary of $3,600. 

155 In his returns for 1942 and 1943 the petitioner 
reported the respective amounts of $7,657.19 and 
$10,940.44 as received from the “Jerry Maiatico’’ part¬ 
nership. In determining the tax liability of petitioner 
for 1943, the Commissioner included in petitioner’s tax¬ 
able income for 1942 the amount of $16,105.60 and for 
1943 the amount of $29,360.11, the amounts distributable 
to petitioner’s wife as trustee for their four children as 
shown in the partnership returns. The Commissioner’s 
explanation for such adjustments as given in the notice 
of deficiency is as follows: 

It is held that no part of the rental income distributed 
on the partnership return filed under the name of Jerry 
Maiatico, Woodward Building, Washington, D. C., to the 
trusts created for the benefit of Mary Rose Maiatico, Mi¬ 
chael Maiatico, Rose Marie Maiatico, and Anna Maiatico 
is taxable to the beneficiaries of the trusts but is taxable 
in full to you. 

Opinion 

VAN FOSS AN, Judge: The respondent contends that 
the net rental income reported in the 1942 and 1943 part¬ 
nership returns as distributable to petitioner’s wife as 
trustee for each of their four minor children is taxable 
to petitioner under section 22(a) of the Internal Revenue 
Code and the rule enunciated in Helvering v. Clifford, 309 
U. S. 331, and Harrison v. Schaffner, 312 U. S. 579. He 
further contends that the agreement of January 11, 1941, 
was ineffective to constitute Rose Maiatico, as trustee, a 
partner with the owners of the other fractional interests 
in the various properties held by them. 
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156 Although the petitioner maintains that the Jan¬ 
uary 11,1941 agreement created a valid partnership 

for income tax purposes, his contention, upon which most 
of his argument is based, is that income derived from a 
fractional interest in real property owned absolutely by 
petitioner’s wife, as trustee, is not taxable to petitioner, 
citing George K. Brennen, 4 T. C. 1260; Paul G. Greene, 
7 T. C. 142, and Edwin F. Sandberg, 8 T. C. 423. In such 
cases it was held that income derived from real property 
held by husband and wife as tenants by the entirety was 
taxable one-half to each spouse. The petitioner concedes 
that the tenancy of the petitioner and his wife, as trustee, 
is a tenancy in common. He contends, however, that the 
rule is the same with respect to the income therefrom. 

It is well settled that, in order to sustain a family part¬ 
nership for tax purposes, it must be shown that the mem¬ 
bers of the family taken into the partnership either in¬ 
vested capital originating with them or substantially con¬ 
tributed to the control and management of the business, 
or otherwise performed vital additonal services, or did all 
of these things. Commissioner v. Tower, 327 U. S. 280; 
Lusthaus v. Commissioner, 327 U. S. 293. The capital con¬ 
tributed to the partnership was transferred by petitioner 
to his wife, as trustee, as a gift, except for the fractional 
interest in the 2501 Q Street property, for which the wife 
as trustee gave her note in the amount of $20,973.20. The 
trust estate provided no income and presumably the note 
was to be paid out of the income or proceeds of the prop¬ 
erty if and when improved and rented or disposed of. 

The children, beneficiaries of the trusts, were minors 
and there is no evidence that they contributed any services 
whatsoever. As to the services performed by peti- 

157 tioner’s wife, the evidence is somewhat contradic¬ 
tory. The evidence does not disclose that she sub¬ 
stantially contributed to the control and management of 
the business, or otherwise performed vital additional serv¬ 
ices. When asked what the work of his wife consisted of 
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with respect to the business connected with the properties 
involved, petitioner stated: 

Well, she go around on the job. She come out to see how 
everything getting along, just like the rest. They was 
doing the same thing. I was doing the same thing my¬ 
self. We had a superintendent on the job. We had engi¬ 
neer on the job. And anyone was practically doing any¬ 
thing except watching the job grow. 

The partnership returns disclose that petitioner’s wife, 
Cecilia E. Goodman, Katheryn E. Lemm, and Mathilda M. 
Kirchner each contributed five per cent of their time to 
the business. The returns also disclose that the last named 
three partners were not residents of the District of Co¬ 
lumbia, their addresses being given as Columbia, Missouri 
and/or Minneapolis, Minnesota. Whatever services were 
rendered bv the wife were minor and of such a character 
as are often performed by a wife interested in the busi¬ 
ness affairs of her husband. On the other hand, the record 
discloses that whatever essential services were required 
in the control and management of the properties and in 
their improvement and securing the financing therefor were 
performed by petitioner, Lemm, and former co-owners 
whose interests were acquired. After the three properties 
from which the income was derived in the taxable years 
were improved, two were operated and managed by rental 
agencies, and the other required no management or serv¬ 
ices, the tenant taking care of the same. 

In Comrnissionr v. Tower , supra , the Supreme Court 
stated that if the end result of the creation of a 
158 family partnership, though valid under state law, is 
that income produced by the husband’s efforts con¬ 
tinues to be used for the same business and family pur¬ 
poses as before the partnership, failure to tax it as the 
husband’s income would frustrate the purpose of section 
22(a), and that 

By the simple expedient of drawing up papers, single 
tax earnings cannot be divided into two tax units and sur¬ 
taxes cannot be thus avoided. 
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In Helvering v. Clifford, supra, the Supreme Court 
stated: 

• • • Technical considerations, niceties of the law of 
trusts or conveyances, or the legal paraphernalia which 
inventive genius may construct as a refuge from surtaxes 
should not obscure the basic issue. That issue is whether 
the grantor after the trust has been established may still 
be treated, under this statutory scheme as the owner of 
the corpus. • • * In absence of more precise standards 
or guides supplied by statute or appropriate regulations, 
the answer to that question must depend on an analysis 
of the terms of the trust and all the circumstances attend¬ 
ant on its creation and operation. And where the grantor 
is the trustee and the beneficiaries are members of his 
family group, special scrutiny of the arrangement is neces¬ 
sary lest what is in reality but one economic unit be multi¬ 
plied into two or more by devices which, though valid 
under state law, are not conclusive so far as § 22(a) is 
concerned. 

Herein the trustee is the wife of the grantor. The peti¬ 
tioner’s investment in the properties involved was com¬ 
paratively small except his investment in the 2501 Q 
Street property, the cost to him according to his testi¬ 
mony, of four-fifths of his one-half undivided interest being 
$20,973.20. The 2501 Q Street property, the 3130 Wis¬ 
consin Avenue property, and the 1359 Connecticut Avenue 
property were improved with borrowed funds. On the Q 
Street property there were first and second trusts of ap¬ 
proximately $330,000. On the Wisconsin Avenue property 
a construction loan of $700,000 was made. On the Con¬ 
necticut Avenue property there were first and second mort¬ 
gages of approximately $31,000 and an additional amount 
of $8,280 was borrowed to finance the construction 
159 of the building thereon. During the years 1941 to 
1943, payments aggregating $93,300 out of the in¬ 
come from the property were made on the principal of 
the loans outstanding on the properties. At the outset, it 
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was known that the income from the properties would 
necessarily have to be used for the payment of the loans 
and interest thereon, and that there would be little income, 
if any, which the trustee would receive and retain under 
her dominion and control. Neither did she have dominion 
and control of the corpus of each trust. The undivided in¬ 
terests in the properties were transferred to the trustee 
with the understanding that title of record would be held 
by a straw “authorized to hold and deal with the prop¬ 
erty and/or proceeds without disclosing the interests of 
silent co-owners or designating that it was so held”. The 
petitioner held record title as straw to the Wisconsin 
Avenue and the 2501 Q Street properties. None of the con¬ 
veyances to trustee were recorded, neither were the trust 
agreements recorded. The net income allocated to the 
wife as trustee was not paid to her. She merely received 
$3,000 in 1942 and $3,200 in 1943, 'which amounts were 
used for the payment of income taxes for the trusts and 
insurance for the beneficiaries. Obviously, the trustee had 
no funds with which to pay such items. Petitioner, as well 
as Lemm, received a salary of $3,600 in 1942 and 1943. 
Thus the income allocated to petitioner and his wife as 
trustee, which was produced by the efforts of petitioner 
and others, not including his wife or children, continued 
to be used for the same business and family purposes as 
before the creation of the trusts and the partnership. So 
far as dominion and control over the properties and busi¬ 
ness were concerned, or so far as the use of the income de¬ 
rived therefrom was concerned, the creation of the trusts 
or the partnership made no substantial change. 

160 The cases cited by petitioner are distinguishable. 

None of them disclose the peculiar circumstances 
involved herein. In each such case title to the property 
involved was taken and held in the name of taxpayer and 
his wife. The wife had control in the sense that no con¬ 
veyance thereof could be made without her signature and 
consent. In the Greene case, the checks for the rent of 
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the property involved were drawn to the order of the tax¬ 
payer and his wife. In the Brerunen case, the moneys de¬ 
rived from the coal lands were deposited in a joint 
account of taxpayer and his wife designated “Special’’. 
The wife assisted in the office work in connection with the 
mining operations. She made up payrolls, signed checks, 
and took orders for the sale of coal and coke in the absence 
or disability of the taxpayer or either of the clerks. In 
the Sandberg case, the wife, among other things, always 
answered the telephone at their home, which was used as 
an office, took messages, handled invoices and collected 
rents. When the properties were sold, the receipts were 
placed in bank accounts in the joint names of taxpayer 
and his wife, to which each had full access. 

In Euterpe Economies v. Commissioner, 167 Fed. (2d) 
165, the taxpayer, sole owner of a cafeteria, created a 
trust for each of her minor children, naming her sister as 
trustee and agreeing to operate the cafeteria as partner 
with the trustee. Each trust received a one-fourth interest 
in the cafeteria, but neither the trustee nor the bene¬ 
ficiaries performed any services for the business. The 
Court therein stated, in part, as follows: 

• * • A gift of an interest in a family business, 
whether absolute or in trust, which makes no real change 
in the economic situation of the group or in the control 
or management of the business will not reduce the obliga¬ 
tions of the donor to account for and pay income tax on 
the enterprise to the same extent as before the gift was 

made. 

161 That petitioner transferred by deed an undivided 

interest in the properties to the trustee and that 
she thereby became a tenant in common is not determina¬ 
tive under the circumstances herein. As stated in Paul G. 
Greene, supra, cited by petitioner, 

• • • mere passage of title to income-producing prop¬ 
erty through devices which are valid under state law will 
not relieve the transferor from tax on the future income 
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unless the passage of legal title is accompanied by a com¬ 
plete shift of economic benefits of ownership, direct and 
indirect. Helvering v. Clifford, supra. Thus the trans¬ 
feror may remain liable for tax on income even though 
title to the property from which it has been derived or to 
the income itself has “vested” in another under state law. 
Lucas v. Earl, supra; Commissioner v. Harmon, 323 
U. S. 44. 

We hold that the partnership, so far as petitioner’s 
wife as trustee is concerned, is not recognizable for in¬ 
come tax purposes, and that petitioner is taxable under 
section 22(a) of the Internal Revenue Code on the income 
of the partnership for the taxable years distributable to pe¬ 
titioner’s wife, as trustee for their four children, as shown 
in the partnership returns. 

Reviewed by the Court. 

Decision will be entered for the respondent. 

162 THE TAX COURT OF THE UNITED 

STATES 

Washington 

JERRY MAIATICO, Petitioner, 

v. 

COMMISSIONER OF INTERNAL REVENUE, 

Respondent. 

Docket No. 10393 
Decision 

Pursuant to the determination of the Court, as set forth 
in its Findings of Fact and Opinion, promulgated February 
9,1949, it is 

ORDERED and DECIDED: That there is a deficiency 
in income and victory tax of $19,810.25 for the year 1943. 

Enter: 

Entered Feb 9,1949 

(Signed) ERNEST H. VAN FOSS AN 

Judge. 
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• • • * 

2S Jerry Maiatico, 

being called as a witness for and on behalf of the 
petitioner, having been first duly sworn, was examined and 
testified as follows: 

Direct Examination 
BY MR. SHEA: 

Q State your name. A Jerry Maiatico. 

Q Where do you live ? A 3308 16th Street, Northeast. 

Q What is your business address? A Woodward 
Building. 

MR. SHEA: I have in my hand a certified copy of a 
partnership return of income for 1942 filed in the name of 
Jerry Maiatico, a similar return for the year 1942 which is 
an amended return for that year, and a similar return for 
the year 1943, all certified copies; and I ask the Court if I 
may have these marked for identification. 

THE COURT: Exhibits 1, 2 and 3 for identification. 

(The documents above referred to were marked Peti¬ 
tioner’s Exhibits 1, 2 and 3, for identification.) 

BY MR. SHEA: 

29 Q I show you Petitioner’s Exhibit No. 1 for iden¬ 
tification, labeled “Partnership Return of Income for 
1942,” and ask you if that is your signature? A That’s 
mine. 

Q Petitioner’s Exhibit No. 2, the amended partnership 
return in the name of Jerry Maiatico for 1942 — I show you 
this exhibit and ask you if that is your signature? A 
That’s right, that’s mine. 

Q This is Petitioner’s Exhibit No. 3, partnership return 
in the name of Jerry Maiatico for the year 1943. I show 
you this exhibit and ask you if that is your signature? A 
That’s right, that’s mine. 

MR. SHEA: I would like to offer these exhibits in 
evidence. 




42 A 


Have you seen these, Mr. Corbin? 

THE COURT: We will take a brief recess. 

(Short recess.) 

MR. CORBIN: No objection, if your Honor please. 

MR. SHEA: I offer these three returns marked for 
identification as Petitioner’s Exhibits 1, 2 and 3 in evidence. 
MR. CORBIN: No objection. 

THE COURT: Exhibits 1, 2 and 3 in evidence. 

(The documents heretofore marked Petitioner’s Exhibits 
1, 2 and 3 were received in evidence.) 

BY MR. SHEA: 

30 Q Mr. Maiatico, I refer you to that portion of Pe¬ 
titioner’s Exhibit 2, which is the partnership return 

for 1942 filed in your name — I would like to correct that. 
This petition is Exhibit No. 1, which is the partnership re¬ 
turn for 1942 filed in the name of Jerry Maiatico, and I 
direct your attention to a schedule entitled “Rents col¬ 
lected.” 

The schedule, “Rents collected on 2501 Q Street, North¬ 
west, $75,000”; “rent collected on 1359 Connecticut Avenue, 
Northwest, total of $9,739.22”; and “rent collected on 3130 
Wisconsin Avenue, $58,339.16.” Were you the owner of 
those properties on January 2, 1941? A WTiich one do 
you mean, Mr. Shea? 

Q The three properties here that are in the partnership 
return for 1942. Were you the owner of these properties 
in 1942? A I had an interest in those properties. 

Q Referring to 3130 Wisconsin Avenue, when did you 
acquire an interest in that property? A Late in 1941. 

Q Would you tell the Court, please, how you acquired 
the interest in that property that you own? A This was 
late in 1940, and some real estate agents — 

Q You acquired it from real estate agents? A That’s 
right. 

Q Tell the Court just how you did acquire your 

31 interest in that property. A We put a deposit of 
$500.00 on that property, 3130 Wisconsin Avenue. 
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Q Who put up the $500,000? A Mr. Lemm. 

Q What is his first name? A George Lemm. Mr. 
Lemm and I put it up, each one — 

Q When you say you “put it up,” how did you put it 
up? Who did you give it to? A The real estate man. 

Q You gave it to the real estate man? A That’s right. 

Q Who was the real estate man? A A fellow named 
Wally and a fellow named Porter, and Wally, some name 
like that. 

Q Wnat did you get for the $500.00? A Well, the 
$500.00 we put up, we got a contract on that property, on 
3130 Wisconsin Avenue. 

Q You got a contract? A Yes, a signed contract. 

Q Who signed that contract? A The owner of the 
property, I suppose. 

Q Who signed it for you and Mr. Lemm? A James Y. 
Wilson. 

Q How did Mr. Wilson come to sign that contract 
32 for you? A Well, just a straw name in buying the 
property, using straw name. 

Q Did you give Mr. Wilson the $500.00? A Yes. He 
got the $500.00. 

Q You and Mr. Lemm — A Mr. Lemm put a deposit 
on this contract. 

Q For you ? A Me and Mr. Lemm. 

Q Did this contract that you said Mr. Wilson got — do 
you know what he did with it? A Well, let me see, what 
did he do with it? He signed and his agents signed and I 
suppose people owning the property they signed. 

Q Who did Mr. Wilson give it to? A That was given 
to Mr. Lemm. 

Q Did you see it? A Sure, I saw it. 

MR. SHEA: I offer for identification this contract. 

THE COURT: Exhibit 4 for identification. 

BY MR. SHEA: 

Q This is on 3130 Wisconsin Avenue. Could you iden¬ 
tify for the Court and tell the Court from your own knowl- 
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edge whether or not that is the contract Mr. Wilson signed? 
A That’s one. That’s right. 

(The document above referred to was marked Petition¬ 
er’s Exhibit No. 4 for identification.) 

33 THE COURT: Is there any dispute about these 
preliminary matters ? 

MR. CORBIN: If your Honor please, some of these 
papers I have never seen. 

MR. SHEA: A lot of this stuff can be stipulated. I 
don’t see any reason why it can’t be stipulated. I had a 
stipulation all drawn up and discussed the papers under¬ 
lying the stipulation. 

MR. CORBIN: How does it come your name doesn’t ap¬ 
pear on this contract, Mr. Maiatico? 

THE WITNESS: Well, it is just using a straw name 
to buy the property. 

THE COURT: That is in the nature of cross-examina¬ 
tion? 

MR. CORBIN: Yes. 

There are no objections. 

MR. SHEA: I offer this in evidence. 

THE COURT: Exhibit 4 in evidence. 

(The document heretofore marked Petitioner’s Exhibit 
No. 4 was reeived in evidence.) 

MR. SHEA: That is the contract dated November 15, 
1940, and signed by James Y. Wilson. 

I have in my hand the originals of trust indentures which 
I will ask to have marked for identification: one trust to 
Mary Rose Maiatico. 

34 THE COURT: Exhibit 5 for identification. 

(The document above referred to was marked Peti¬ 
tioner’s Exhibit No. 5 for identification.) 

MR. SHEA: One trust to Michael Maiatico. 

THE COURT: Exhibit 6 for identification. 

(The document above referred to was marked Petition¬ 
er’s Exhibit No. 6 for identification.) 

MR. SHEA: One trust to Rose Marie Maiatico. 
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THE COURT: Exhibit 7 for identification. 

(The document above referred to was marked Petition¬ 
er’s Exhibit No. 7 for identification.) 

MR. SHEA: And one trust to Anna Teresa Maiatico. 

THE COURT: Exhibit 8 for identification. 

(The document above referred to was marked Petition¬ 
er’s Exhibit No. 8 for identification.) 

BY MR. SHEA: 

Q Referring to the interest in the property at 3130 
Wisconsin Avenue, did you after you first acquired this in¬ 
terest keep your interest in that property? A I kept it; 
yes. 

Q Did you do anything with it later? A Later, I did 
something with it. 

Q I show T you Petitioner’s Exhibit 8, trust indenture to 
Anna Teresa Maiatico, and ask you if that is your 
35 signature on that trust? A That is my signature. 

Q Same with Petitioner’s Exhibit 7? A That 
is my signature. 

Q Petitioner’s Exhibit No. 8? A That is my signa¬ 
ture. That’s right. 

Q And Petitioner’s Exhibit No. 5? A That’s right. 

MR. CORBIN: No objection. 

MR. SHEA: I would like to offer them in evidence, 
your Honor. 

THE COURT: They will be received as Exhibits 5, 
6,7 and 8. 

(The documents heretofore marked Petitioner’s Exhibits 
5, 6, 7 and 8 were received in evidence.) 

MR. SHEA: These trusts are identical, your Honor. 
I will use one of them for the purposes of examination. 
BY MR. SHEA: 

Q We see in these trusts a reference to “Lot 24, Square 
E 1264.” Would you identify that piece of property by 
street and number for the Court? A Lot 24, that is 2401 
Q Street, Northwest. 

Q I refer you to Lot 20, Square 99. A Those lots on 
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20th, at L and M, right next to the undertaker. 

36 Q On what street? A On 20th Street. 

Q Between L and M? A That’s right. 

Q And Lots 817 and 819— A (Interposing) No, I 
am sorry. Between M and N. 

MR. CORBIN: What is the number? 

BY MR. SHEA: 

Q What is the number on 20th Street? A I don’t re¬ 
call. 

MR. CORBIN: Is it 1240? 

THE WITNESS: I don’t remember the number. I 
know the lots, that’s all. 

BY MR. SHEA: 

Q I refer you to Lots 817, 819, S20 and 822 in Square 
1923 and ask you if you will identify those lots by street 
and number? A Yes. That is 3130 Wisconsin Avenue. 

Q Also, with reference to this trust, I will ask you why 
you made that trust. A Why I made this trust? 

Q Yes. A Well, it w*as around Christmastime, before 
Christmas, my wife asked me, “Will you do something for 
the kids — the children,” you see. And I spoke to, I told 
her, I said, “Well, I will take care of it some time.” 

37 So I spoke to Mr. Lemm and Mr. Lemm said to me 
to see him after the holidays. 

Q Who is Mr. Lemm? A Mr. Lemm is a lawyer. 

Q And he told you what? A To see him after New 
Years. 

Q And w’hat did you tell him you wanted to do? A 
Well, I wanted to make some kind of a paper for to see 
the children get some of this, so much percent of the 
property. 

Q Did you tell him what pieces of property you wanted 
the children to have an interest in? A Yes. I told 
him that 2401 Q Street and 20th Street and Wisconsin 
Avenue. 

Q What did you tell him you wanted to do wdth those 
pieces of property? A I told him to give those to the 
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children, each one so much percent, one 10 percent of what 
I own myself. Some property I own 50 percent and some 
property I own 25 percent, because one is 3130 Wisconsin 
Avenue. Mr. Heine has 50 percent. 

Q Of what property? A On 3130 Wisconsin Avenue, 
those lots. 

Q Will you tell the Court who Mr. Heine is? A He 
is the President of the Hudson Supply and Equipment. 

Q When you told Mr. Lemm you wanted to give 

38 an interest in these properties to your children, 
what did he say? A He says he is going to have 

some paper ready for me after the holiday. 

Q Did he tell you how you should do it? A Well, I 
left it to him. 

Q You left it to him how — A To see that it is taken 
care of right, see. 

Q What did he tell you? A Well, he told me, “Come 
after holiday, after New Years, and we have those papers 
ready.’ 9 Which I did. I went to see him. 

Q Did he tell you what the papers would be? A Yes. 
Those papers for the children, the trust papers, what you 
want to call them. 

Q I see in the trust that the trustee is Rose Maiatico. 
A That’s right. 

Q Who is Rose Maiatico ? A My wife. 

Q Did you appoint her trustee? A No. I tell you 
what happened. Mr. Lemm asked me to give a — 

Q Tell us what happened. A Mr. Lemm asked me 
to bring some trustee to his office, some name as trustee 
for the children, and I asked Mr. Frank Lee, vice president 
of a bank. 

39 Q What bank? A City Bank. 

Q In Washington? A That’s right. 

Q You asked him to be a trustee? A That’s right. 
And there was a fellow named George — I asked him, too. 

Q Well, Mr. Lee didn’t become trustee? A No. I 
asked a couple — in fact, I asked several people, and I 





48 A 


asked Mr. Lemm, wanted him to be trustee. He says, 
“No, I can’t do it.” In other words, noone was inter¬ 
ested to be trustee. 

Q No one wanted to be trustee. A That’s right. 

Q So then what happened? A I wanted my wife to 
be trustee. 

Q And she acecpted? A Yes. 

MR. SHEA: I have in my hand papers each 
of which is entitled “This Conveyance,” and the papers 
are each dated January 2, 1941, and signed by Jerry 
Maiatico. I would like to have these marked for identifica¬ 
tion, your Honor. There are four of them, one for each 
of the trusts. 

THE COURT: Are they identical except for the 
name? 

MR. SHEA: They are identical except for the 
40 name. I have the fellow here who typed these, Mr. 

George P. Lemm. 

Mr. Lemm, these conveyances are identical except for 
name? 

MR. LEMM: That is correct, sir. 

MR. SHEA: I would like to have them marked tor 
identification. 

THE COURT: They will be Exhibits 9, 10, 11 and 12 
for identification. 

(The documents above referred to were marked Peti¬ 
tioner’s Exhibits 9,10,11 and 12 for identification.) 

MR. SHEA: These are conveyances of the properties 
included in the trusts, Mr. Corbin. 

MR. CORBIN: May I examine the witness on these 
instruments, or should I defer that to cross-examination, 
if your Honor please? 

THE COURT: What do you wish to ask him ? 

MR. CORBIN: What I had in mind, if the Court 
please, is they are referred to in the record by Counsel 
as “conveyances.” Now, whether or not they have been 
recorded might seem to have some bearing on whether 
or not they are conveyances. 
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THE COURT: You may. 

MR. CORBIN: Mr. Maiatico, do you know whether 
these instruments have ever been recorded? 

THE WITNESS: No, I do not. Mr. Lemm knows all 
that. 

MR. CORBIN: What did you do with them 

* 

41 after you signed them ? 

THE WITNESS: You mean — that is, I signed 
them in Mr. Lemm’s office. 

MR. SHEA: Wait until I show them to him. I show 
them to you, Mr. Maiatico. They speak for themselves. 
THE WITNESS: That’s right. 

MR. CORBIN: What did you do with them after you 
signed them, do vou remember? 

THE WITNESS: Well, Mr. Lemm, left them with 
Mr. Lemm. 

MR. CORBIN: You gave them to Mr. Lemm ? 

THE WITNESS: Yes. 

MR. CORBIN: And that is the last you saw them? 
THE WITNESS: I don’t know if it is the last. 

MR. SHEA: Your Honor, I might say that they are 
certified by a notary public and we intend to produce the 
notary public to testify as to when he took the certifica¬ 
tion. 

MR. CORBIN: May I ask Counsel the purpose of in¬ 
troducing them in evidence? 

MR. SHEA: The purpose of introducing them in evi¬ 
dence is that they show that the trusts own the particular 
pieces of property included in the conveyances. You see, 
they are the same pieces of property that were in the 
trusts when the trusts were originally set up. 

THE COURT: Proceed. 

BY MR. SHEA: 

42 Q I show you Petitioner’s Exhibits 9, 10, 11 and 
12 for identification and ask you to examine the 

signatures and tell the Court if your signature appears 
thereon. A That is all my signature. 
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Q Is the other signature that of Mrs. Maiatico? A 
That’s right. That is my wife’s. 

MR. SHEA: Your Honor, I offer these in evidence for 
the purpose I just stated. 

MR. CORBIN: May it please your Honor, I will have 
to object until they are further explained and further 
identified sis to what these instruments are. 

THE COURT: What do they purport to be, Mr. Shea? 

MR. SHEA: They purport to be a conveyance of 
the properties which were in the trusts given to the 
trustee for the children. It is a confirmatory conveyance 
of the trust. 

THE COURT: To whom? 

MR. SHEA: To the trustee. 

I might state for the record and for your Honor, each 
one is entitled, “This conveyance, made this second day 
of January, in the year one thousand nine hundred and 
forty-two, by and between Jerry Maiatico of Washington, 
District of Columbia, hereinafter called the grantor, and 
Rose Maiatico, trustee for Anna Teresa Maiatico” and 
the other children’s names are in the other conveyances, 
“in consideration of the terms and in confirmation of 
43 the aforesaid trust indenture, said grantor does 
hereby grant unto said grantee, as such trustee as 
aforesaid the three pieces of property which are mentioned 
in the trust instruments.” 

THE COURT: They may be received in evidence as 
Exhibits 9,10,11 and 12. 

MR. CORBIN: May I reserve an objection, your 
Honor? 

THE COURT: Yes. 

(The documents heretofore marked Petitioner’s Exhibits 
9,10,11 and 12 were received in evidence.) 

BY MR. SHEA: 

Q Mr. Maiatico, I show you Petitioner’s Exhibit 12 
and ask you if the three pieces of property mentioned 
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therein are the same three pieces of property which are in¬ 
cluded in the trust indentures which have been introduced 
heretofore? A That’s right, the same things. 

Q And are they the same properties that you have iden¬ 
tified by street and number as 2401 Q Street, 1240 20th 
Street and 3130 Wisconsin Avenue? A That’s right, the 
same. 

MR. SHEA: I have here a paper entitled “This con¬ 
veyance’’ made the third day of January and notarized, 
between Jerry Maiatico and Rose Maiatico as trustee for 
the children, and I ask that it be marked for identification. 

THE COURT: Exhibit 13 for identification. 

44 (The document above referred to was marked Pe- 
tioner’s Exhibit No. 13 for identification.) 

BY MR. SHEA: 

Q Exhibit 13 for identification purports to be a con¬ 
veyance of an interest in property from Jerry Maiatico 
to Rose Maiatico, trustee. 

I show you this paper and ask you if your signature 
appears thereon ? A That is my signature. 

Q Is that also the signature of Mrs. Maiatico? A 
That’s right. 

MR. SHEA: Your Honor, this is the second piece of 
income-producing property which is referred to in the 
partnership return for 1942. 

THE COURT: I just wish to say I don’t know why 
you shouldn’t stipulate on everything that has gone in 
so far. You have had the time to have done so. 

MR. CORBIN: May I object on the same ground as 
I objected on the other four. 

THE COURT: It will be received as Exhibit 13. 

(The document heretofore marked Petitioner’s Exhibit 
No. 13 was received in evidence.) 

MR. CORBIN: Objection. 

BY MR. SHEA: 

Q I show you Petitioner’s Exhibit No. 13 and 

45 ask you if you can identify this piece of property 
to which the paper refers by street and number? 
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A Yes. This property is 2501 Q Street. 

MR. SHEA: I have in my hand a paper — it is a signed 
carbon — entitled “Partnership Agreement” dated Jan¬ 
uary 11, 1941, and ask that it be marked for identification. 

THE COURT: Exhibit 14 for identification. 

(The document above referred to was marked Petition¬ 
er’s Exhibit No. 14 for identification.) 

BY MR. SHEA: 

Q Mr. Maiatico, I hand you Petitioner’s Exhibit No. 14 
for identification entitled “Partnership Agreement” and 
ask you if your signature appears thereon? A Yes. 

Q And as you signed it? A That’s right. 

MR. SHEA: I will offer that in evidence, your Honor. 

THE COURT: Exhibit 14 in evidence. 

(The document heretofore marked Petitioner’s Exhibit 
No. 14 was received in evidence.) 

BY MR. SHEA: 

Q Mr. Maiatico, going back to your testimony of the 
contract signed by James Y. Wilson for the purchase of 
the property at 3130 Wisconsin Avenue, was that 
46 contract ever carried out, to your knowledge? A 
Yes. 

Q And the property "was purchased? A It was pur¬ 
chased. 

Q In whose name was the property taken? A Henry 
Heine and somebody named McGarry. 

Q Do you know when Mr. Heine and Mr. McGarry 
took title to the property? A Some time in January, if 
I recall 

MR. CORBIN: What year? 

THE WITNESS: I think it was 1941. 

BY MR. SHEA: 

Q Who put up the money for that property? A Well, 
George — me and Mr. Lemm put up the money. 

Q How much? A Well, we put up each one $250.00, 
then I suppose Heine give us back $250.00 but he took 
50 percent of the deal. I had 25 percent and Mr. Lemm 
and the rest of the people had 25 percent. 
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Q You also said that Mr. Heine put up $250.00? A 
Some he paid afterward. 

Q And he took 50 percent interest in the property? 
A Yes. 

Q And that left you with how much interest in the 
property? A 25 percent. 

47 Q That was before — was the title taken before 
the trust was set up on January 2, 1941? A I 

don’t know if it did or not. I don’t remember that. You 
mean title from Heine ? 

Q When the trust was set up, did you have this con¬ 
tract? A Yes. 

Q Or, was there a title? A No. There was a con¬ 
tract. 

Q And title was taken afterwards ? A Title was taken 
afterwards. That’s right. 

Q And afterwards — before the trust you owned 25 
percent of the contract? A That’s right. 

Q After the trust was set up, how much interest in 
the property did you have? A 25 percent. 

Q You just testified that you had given some to the 
trust. A Well, I give them — what do you mean “the 
trust”? 

Q I am talking about 3130 Wisconsin Avenue, on which 
you testified you had a contract in which you had a 
one-fourth interest. A That’s right. 

Q You gave a portion of that interest to the 

48 trust on January 2? A The second, that’s right. 

Q And you had 25 percent before you made that 
transfer to the trust, is that right? A That’s right. 

Q You transferred a portion of your interest? 

MB. CORBIN: I object to the leading questions, your 
Honor. 

MB. SHEA: Well, it is testimony. He has testified 
to it. 

THE COURT: Proceed. 
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BY MR. SHEA: 

Q How much interest in the property at 3130 Wisconsin 
Avenue did you own after January 2, 1941, when the trust 
was set up? A At that time I owned one-fifth of a 
quarter. 

Q Now, you testified that the deed to that property 
for record title was taken in the name of Heine and 
McGarry. A That’s right. 

Q Did record title to the property stay in Heine and 
McGarry? A Stayed a long time. 

Q How long? A Oh, I can’t remember. Three or 
four or five months. I don’t recall how long it is. 

MR. SHEA: I have a document entitled “This 
49 Deed” dated May 19,1941, signed by Henry W. Heine 
and others, and I ask that it be marked for iden¬ 
tification. 

THE COURT: Exhibit 15 for identification. 

(The document above referred to was marked Petition¬ 
er’s Exhibit No. 15 for identification.) 

BY MR. SHEA: 

Q I show you Petitioner’s Exhibit 15 for identification 
and ask you if you have ever seen that paper before? A 
Yes, sir. 

Q Where did you see it? A Mr. Lemm had those 
things. 

Q Where did you first see it? A In Mr. Lemm’s office, 
I believe. 

MR. SHEA: This is a deed from Henry W. Heine and 
wife and A. Edward McGarry and wife to Jerry Maiatico 
for a certain piece of property, Lots 817, 819, 820 and 
822 in Square 1923. I offer it in evidence. 

MR. CORBIN: No objection. 

THE COURT: Exhibit 15 in evidence. 

BY MR. SHEA: 

Q After you obtained record title to the property at 
3130 Wisconsin Avenue, as evidenced by this deed, did you 
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ever give deeds to the equitable owners for their interest 
in the property? A I did. 

50 MR. SHEA: I have in my hand a paper entitled 
“This Deed” dated June 19,1941, from Jerry Maia- 

tico and his wife to Rose Maiatico, trustee, relating to the 
property Lots 817, 819, 820 and 822 in Square 1923 and 
I ask that that be marked for identification. 

THE COURT: Exhibit 16 for identification. 

(The document above referred to was marked Petition¬ 
er’s Exhibit No. 16 for identification.) 

BY MR. SHEA: 

Q I show you Petitioner’s Exhibit 16 and ask you if 
your signature appears thereon? A Yes. 

MR. CORBIN: No objection. 

MR. SHEA: I offer it in evidence. 

THE COURT: Exhibit 16 in evidence. 

(The document heretofore marked Petitioner’s Exhibit 
No. 16 was received in evidence.) 

MR. SHEA: I have in my hand another paper en¬ 
titled “This Deed” dated June 19, 1941 from Jerry Maia¬ 
tico and his wife to George P. Lemm and others relating 
to Lots 817, 819, 820 and 822 in Square 1923, and ask 
that that be marked for identification. 

THE COURT: Exhibit 17 for identification. 

(The document above referred to was marked Petition¬ 
er’s Exhibit No. 17 for identification.) 

51 BY MR. SHEA: 

Q I show you Petitioner’s Exhibit No. 17 for 
identification and ask you if your signature appears 
thereon? A That is right. 

Q Is that also Mrs. Maiatico’s signature? A Yes. 
MR. CORBIN: No objection. 

MR. SHEA: I offer it in evidence. 

THE COURT: Exhibit 17 in evidence. 

(The document heretofore marked Petitioner’s Exhibit 
No. 17 was received in evidence.) 
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BY ME. SHEA: 

Q Referring to this property at 3130 Wisconsin Avenue, 
which is one of the income-producing properties mentioned 
in the partnership return for 1942 and 1943, I will ask 
Mr. Maiatico was there ever a loan on this property, to 
your knowledge ? A Yes. 

Q Would you tell the Court— A (Interposing) A 
first or second trust. There were two trusts there. I re¬ 
call — June, 1941 ? What date is it, now ? 

Q Well, you have testified, if I remember correctly — 
I don’t want to paraphrase that — that when that 
52 was bought there was a trust on it. A That’s 
right. 

Q Was there ever any other loan on that property? A 
What date? 

Q At any time? A Oh, sure. There has been trusts 
all the time. 

Q Was there ever a building put on the property? A 
That’s right, we put up buildings there. 

Q Was there ever a loan in connection with the build¬ 
ing? A There was a construction loan. 

Q And who got that loan on the building? A Mr. 
Heine. 

Q And would you explain to the Court in a few words 
the extent of that loan? How much was it for? A It 
was $700,000 for to put up construction of an apart¬ 
ment house. 

Q Who built the apartment house? A It was the sub¬ 
contractors. 

* • • • 

56 Q Mr. Maiatico, referring to the property at 
3130 Wisconsin Avenue, was there a building put 
on this property? A That’s right. 

Q Who did the building on this property? A What 
was that? 

Q Who did the building on the property? A Well, 
most of the building was done by subcontract. 
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Q The subcontractors did most of the building? A 
All the work. 

Q Now, you stated yesterday that Mr. Heine owned 
a half interest in the property. 

MR. SHEA: I have in my hand here a paper 

57 entitled “This Heed” daed October 14, 1943, from 
Henry Heine to Jerry Maiatico. I ask that it be 

marked for identification. 

THE COURT: Exhibit 18 for identification. 

(The paper above referred to was marked Petitioner’s 
Exhibit No. 18 for identification.) 

MR. SHEA: And two papers dated October 19, 1943, 
each entitled “This Deed,” purporting to be deeds from 
Jerry Maiatico, which I ask to be marked for identifica¬ 
tion. 

THE COURT: Exhibits 19 and 20 for identification. 
(The documents above referred to were marked Peti¬ 
tioner’s Exhibits No. 19 and 20 for identification.) 

BY MR. SHEA: 

Q Does Mr. Heine still own the interest that he had 
in 3130 Wisconsin Avenue? A No. 

Q Do you know what Mr. Heine did with that interest? 
A He sold it to us. 

Q I show you Petitioner’s Exhibit 18 for identification 
and ask you what that paper is? A That is the deed by 
which Mr. Heine and his wife sold the property to us. 

MR. SHEA: I offer this in evidence. 

THE COURT: Exhibit 18. 

(The document heretofore marked Petitioner’s Exhibit 
No. 18 was received in evidence.) 

58 BY MR. SHEA: 

Q After the acquisition of Mr. Heine’s interest 
in this property, were deeds given to the co-owners? A 
Each one got a deed to whatever share they owned. 

Q To the share that they owned? A Yes. 
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Q I show you Petitioner’s Exhibits 19 and 20 for iden¬ 
tification and ask you if your signature appears thereon? 
A That is my signature, and my wife’s. 

MR. SHEA: I offer these in evidence. 

MR. CORBIN: I object to the relevance, if your Honor 
please. 

THE COURT: What do these purport to be ? 

MR. SHEA: Deeds to the property to the co-owners 
which were given after Mr. Heine sold his half interest 
to them. 

THE COURT: Between what parties ? 

MR. SHEA: Between Jerry Maiatico, the record 
holder, and the trustee for the children, and Jerry Maiatico 
as the record holder to the other parties. 

THE COURT: It is a link in the chain of title ? 

MR. SHEA: Yes, sir. All these deeds are notarized. 

THE COURT: They will be received. 

BY MR. SHEA: 

Q Was the building at 3130 Wisconsin Avenue com¬ 
pleted? A Yes. 

59 Q And what happened to the building after it 
was completed? A The Government rented the 
building. 

Q The Government rented 3130 Wisconsin Avenue? A 
No, no. 

Q I am talking about 3130 Wisconsin Avenue. A Oh, 
no, no. 

Q Let me ask you again. What happened after the 
building was completed at 3130 Wisconsin Avenue? A 
Well, it was agents take care of it, the buildings, collect 
the rent and dispose of the moneys. 

Q Agents? Explain to the Court what you mean. A 
Tyler and Rutherford, real estate agents. 

Q What did these real estate agents do? A Well, 
they run the buildings. 

Q What do you mean, they ran the buildings ? A They 
run the building, do anything they want to. They run the 
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building, collect the moneys and they disburse the moneys. 

Q I have in my hand Petitioner’s Exhibit No. 13 which 
I will show you, and that relates to what property? That 
is the deed, your Honor, to a certain property. A 2501 
Q Street. 

Q When you sold your interest, or part of your inter¬ 
est in 2501 Q Street, as you testified yesterday, how 

60 much did you sell it for ? A Just what it cost me. 

Q To the trustee? A That’s right, to the 

trustee. 

Q Were there any loans on this property on January 3, 
1941, when you sold a portion of your interest to the 
trustee? A Yes. There was a loan of $300,000 plus 
the second trust. I don’t recall what it was, 30 or 31 
thousand dollars. 

Q What type of loan was it? A Construction loan. 

Q Was there any building on the property at the time? 
A It was under construction. 

Q Who did the construction work on that property? 
A A subcontractor. 

Q One or more ? A More, each individual. 

Q Did you do any of the actual building on that prop¬ 
erty? A Not me at all. 

Q Did you ever give any deeds to the other people 
who vrere the co-owners in that property with you? A 
Yes. I give a deed to each one who had interests in it. 

MR. SHEA: I have here a paper entitled “This 
Deed” dated June 19, 1941, from Jerry Maiatico, 

61 to Rose Maiatico, trustee, which I ask to be marked 
for identification. 

THE COURT: Exhibit 21 for identification. 

(The document above referred to was marked Petition¬ 
er’s Exhibit No. 21 for identification.) 

MR. SHEA: And another paper to George P. Lemm 
and others from Jerry Maiatico. 

THE COURT: Exhibit 22 for identification. 

(The document above referred to was marked Petition¬ 
er’s Exhibit No. 22 for identification.) 
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ME. SHEA: I might say at this time that I have two 
more of these deeds dated October 19, 1943, which I ask 
to be marked for identification. 

THE COURT: Exhibits 23 and 24 for identification. 

(The documents above referred to were marked Petition¬ 
er’s Exhibits No. 23 and 24 for identification.) 

BY MR. SHEA: 

Q I show you Petitioner’s Exhibits 21 and 22 for iden¬ 
tification and ask you if your signature appears thereon? 
A That is my signature. 

Q These deeds relate to what property — well, they 
speak for themselves, your Honor. 

THE COURT: You can supply the information. State 
what it is. 

MR. SHEA: It is 2501 Q Street. 

THE COURT: These are identical? 

62 MR. SHEA: Two are all I can offer now. 

THE COURT: Is there objection? 

MR. CORBIN: No objection. 

THE COURT: Exhibits 21 and 22 in evidence. 

(The documents heretofore marked Petitioner’s Ex¬ 
hibits 21 and 22 were received in evidence.) 

BY MR. SHEA: 

Q When was this building completed? A In May or 
June. I don’t recall the exact time. 

Q Of what year? A Of’41. 

Q Of ’41. Referring to this property at 2501 Q Street, 
what happened to the property and to the building when 
it was completed? A The Government took possession of 
the buildings. 

Q What do you mean, “The Government took posses¬ 
sion of the buildings”? A Well, they rented all the 
buildings and maintained all the buildings. In other word^ 
we didn’t do anything. 

Q I show you Petitioner’s Exhibits 23 and 24 and ask 
you if your signature appears thereon? A Yes. 
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Q Did you give deeds to the co-owners for their in¬ 
terest in 2501 Q Street at any time after 1941? A I 
did. 

63 Q Are those the deeds? A Yes. 

THE COURT: How are they marked? 

MR. SHEA: 23 and 24 for identification. 

THE COURT: Exhibits 23 and 24 will be received 
in evidence. 

• • • • 

(The documents heretofore marked Petitioner’s Exhibits 
23 and 24 were received in evidence.) 

BY MR. SHEA: 

Q Referring to Petitioner’s Exhibit No. 1, and the 
item which appears therein of “Rent collected at 1359 
Connecticut Avenue”, do you own or did you own in 1942 
or 1943 the property at 1359 Connecticut Avenue? A I 
owned a part of it. 

Q You owned a part of it. What part did you own? 
How much of it? A About 10 percent — I don’t know, 
about 10 percent. I don’t know exactly. 

64 Q Was that property in your name? A No. 

Q Do you know how that property was ac¬ 
quired? A No. I know very little of that, Mr. Shea. 

.Q Would you tell the Court what you know of it? 

MR. CORBIN: May I inquire if this property has any¬ 
thing to do with these trusts? Is this a part of the prop- 
etry in the trusts? As I understood, there were three 
properties that were transferred in the trust? Is this one 
of them? 

THE WITNESS: No. 

MR. CORBIN: I object. 

THE COURT: What is the pertinency of this ? 

MR. SHEA: Well, your Honor, the income on which 
this deficiency is based is income from three properties; 
one of the three properties which were originally given to 
the trust — that is one of them. The next item of income 
in the return is the property that was sold to the trustee. 


That is the second item of income in the trust. The third 
income-producing piece of property, and the income of 
which is a part of this deficiency, was income derived, as 
it shows in the return, from 1359 Connecticut Avenue, 
which I am now questioning about. 

THE COURT: Proceed. 

BY MR. SHEA: 

Q Would you tell the Court what you know about 

65 how this property w T as acquired? A I know very 
little of that, Mr. Shea. I know that there was 

some kind of a deal between a fellow named Ganas and 
Gaston and Mr. Lemm. And everybody — 

Q Do you know in whose name title to the property 
was? A I can’t remember the name. 

Q Who took title? A Mrs. Crosswell. I call her Mrs. 
Crosswell. I don’t know. I know her before they were 
married. I know the lady for a long time. 

Q Going back to your testimony yesterday and to Ex¬ 
hibit entitled “Partnership Agreement,” Petitioner’s Ex¬ 
hibit 14, I show you that exhibit and I will ask you how 
that partnership came to be set up? A This was sug¬ 
gested by Mr. Lemm. 

Q What do you mean “by Mr. Lemm”? A We dis¬ 
cussed and talked and the first thing he said, “Yes, the 
best thing would be a partnership agreement.” 

Q And was this the result of the— A (Interposing) 
That’s it. 

MR. SHEA: That is all, your Honor. 

THE COURT: For this witness ? 

MR. SHEA: For this witness, yes. 

THE COURT: You may cross-examine. 

Cross Examination 
BY MR. CORBIN: 

66 Q Mr. Maiatico, when were you born? A In 
July 4,1894. 

Q Where were you bom? A Italy. 
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Q When did you come to this country? A Oh, about 
35 years ago. 

Q Where have you resided since you came over here? 
Where have you lived? A In Washington most of the 
time. 

Q How long have you lived in Washington? A Ever 
since the other war. 

Q When were you married? A About ’27—’24. I 
don’t recall the date. 

Q What was your occupation prior to your marriage? 
A Bricklayer. 

Q At the time you were married you were still engaged 
in that trade? A Yes, sir. 

Q Did you have any estate at that time? A Any 
what? 

Q Any estate, any substantial amount of money that 
you had saved up? A I made some money in 1923 or 
’24, or ’27. 

Q At the time you were married is the time I 
67 am speaking of. A Well, I make a little, like 
everybody else, but it wasn’t what I would call 
moneys. 

Q You were just working at your trade? A No, I 
was doing a little brick contract, building a house. 

Q Were you engaged in building at that time for 
others? A Well, yes, I did some for others. I was sub¬ 
contracting then. 

Q Who did you marry, Mr. Maiatico? A I met my 
wife — my wife is over there — I met her and I married. 

Q What was her name? A Saraceni. 

THE COURT: How do you spell that ? 

THE WITNESS: S-a-r-a-c-e-n-i. 

BY MR. CORBIN: 

Q Did she have any substantial amount of money when 
you were married? A Well, she was a trained nurse. 

Q How many children have you? A Four. 
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Q When were they bom? A Well, it is one is about 
17 now and the other one 15, the other one — you know, 
just thataways. 

68 Q That is at the present time, you mean? A 
That’s right. 

Q And in 1942 they would have been about five or six 
years younger than that, is that correct? A That is 
correct. 

Q Then your oldest child would have been around 12 
years old, is that right? A About 10 or 12 years old. 

Q And the rest were younger? A That’s right. 

Q Did they ever have an inheritance from anyone out¬ 
side of yourself? A No, sir. 

Q Now, what has been your occupation since the time 
you were married to the present time? A Well, I have 
been doing some working until 1938, 1937 or ’8. I didn’t 
do anything during the depression. Everything went 
“flooey” and I lost everything I had during the depression. 

Q Were you engaged in any business prior to 1942? 
A No. 

Q How did you make a living? A Well, just working 
like I am doing now, just working now, picking up a dollar 
here and there and any other way. 

THE COURT: What do you mean by that? 

THE WITNESS: Well, working different places. 

69 THE COURT: What kind of work did you do? 

THE WITNESS: Subcontract, bricklayer. 

BY MR. CORBIN: 

Q Mr. Maiatico, we have in evidence a certified copy 
of what purports to be the partnership return of income 
for the year 1942, Petitioner’s Exhibit No. 1. Did you 
ever enter into a partnership agreement? A Yes. I was 
in partnership with Mr. Lemm. 

Q WIio were the members of that partnership? A 
There was Mr. Lemm, his mother, Mrs. Lemm, Mrs. Godwin 
and a Miss Crisman. 
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Q Were those all the members of the partnership? A 
And, of course, my wife was take care of those trusts for 
the children. 

Q What was this partnership engaged in? What was 
the business of the partnership? A Well, just we had 
some vacant lots and we tried to develop all together. I 
did work for different people same way besides this group 
here. I have been in working partnerships with somebody 
else at different times. 

Q When was this partnership organized? A Oh, 
around — well, I can’t remember the date it is a partner¬ 
ship. I think it was ’41, something like that. 

Q Was it January 11, 1941? A Sounds like. 

70 Q What was the business of this partnership? 

A Well, just developing different pieces of prop¬ 
erty. 

Q How had you been operating before you entered into 
this agreement? A Well, before, it was me and Mr. 
Lemm. 

Q Was that a partnership? A That’s right. 

Q What was the business of that partnership? A 
Well, we built different places. We built 2511 Q Street. 
We started 2501 Q Street, and we owned property at 
1113 Pennsylvania Avenue. We owned a piece of prop¬ 
erty on 20th Street. 

Q Was that the same business that you were to con¬ 
tinue in the new partnership? A Well, it is practically 
the same thing, except we wish this partnership — well, it 
is practically the same thing, except there was more mem¬ 
bership in it. It began with just me and Mr. Lemm. At 
the same time I had owned a piece of property at 1022 17th 
Street, right next the Blackstone Hotel there, with some¬ 
body else. I owned a few pieces of property. Of course, 
in most I earned 50 percent. 

Q You owned them in joint ownership with someone 
else, or was it a partnership? A Partnership. 
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Q You owned in partnership with someone else. 

71 A Yes. 

Q Is that true of all these properties in contro¬ 
versy in this trust, that partnership? A No. This has 
got nothing to do with this partnership at all. I mean 
this partnership hasn’t got anything to do with this 
property at all. 

THE COURT: Ask him about the individual properties 
and then he may understand your question. 

BY MR. CORBIN: 

Q What partnership are you referring to? A Well, 
I owned pieces of property 11, 8 and 10 7th Street — busi¬ 
ness property. I own fifty-fifty with Mr. Lemm. 

Q Now, this partnership for which you filed a return 
in 1942 the income of which is here in controversy, and 
which return was filed under the name of “Jerry Maia- 
tico,” what is that partnership? A That partnership, as 
I said a litlte while ago, was Mr. Lemm, his mother, Miss 
Godwin and myself, Miss Cushman and my wife as trustee 
for the children. 

Q WLat is the business of this partnership? A Well, 
just we tried to improve this property. 

Q Is this just a part of your general business? A 
Well, no, I can’t say that. I don’t understand about the 
“general business”. 

Q That is what I don’t understand, what your 

72 general business is. WLat were the assets that 
were contributed to this partnership? Did you have 

any capital? A No — well, we have some what we call 
“goodwill”. 

Q Did you have any property? A Well, it is the 
good will, ones that is purchased, was buying, on the trust. 

Q Were you engaged in buying and selling property? 
A Well, I was engaged no more than anybody else. I 
was really, well, any time any deal was put through, a 
new one, my partner and me get together and discuss them. 

Q Was your business buying lots and building houses 
and selling the houses? A No. 
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Q What did you buy the property for? A Well, it is 
kind of — it was we bought this property because it was 
no money to put out, just one of those things that any¬ 
body, the average people, do. 

Q I believe you testified a short time ago that they 
had already started building on 2501 Q Street. Is that 
correct? A That’s right. 

Q So there was a building under construction on that 
property when the partnership was organized? A Well, 
it was after the building was under construction, the part¬ 
nership. 

Q Now, the property at 3130 Wisconsin Avenue 

73 was already under contract for building an apart¬ 
ment, was it not? A No, sir. 

Q Who made that contract for the building of the 
apartment? A Building contract, Mr. Heine, the Presi¬ 
dent of Hudson Supplies and Equipment. 

Q Was that before you bought it or after you bought 
it? A No. We had a contract on that piece of prop¬ 
erty, a man by the name of James Y. Wilson. Then that 
property was — Mr. Heine put the money up or borrowed 
money. He put $10,000 in and he borrowed the rest of 
the money. And that property was in his name and a 
man by the name of McGarry. 

Q What did you purchase that property for? A What 
did you say? 

Q What was the purpose of purchasing that property? 
A Well, Mr. Heine thought it was a good thing to put 
up an apartment house. 

Q So you bought it with the intention of building an 
apartment house, is that correct? A Yes. 

Q Is that true of 2501 Q Street? A What are you 
talking about? 2501 Q Street or Wisconsin Avenue? 

Q You said you had purchased the property on Wis¬ 
consin Avenue for the purpose of placing a building 

74 on it. A That’s right, the same idea. 

Q Is that true of the Q Street property, it was 
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purchased for the purpose of placing a building on it? A 
To develop that property. 

Q Now, the property on 20th Street, what did you pur¬ 
chase that property for? A That purchase was a long 
time ago. It was just for speculation. 

Q Have you ever built on that lot? A No. 

Q Do you still own it? A No. I sold it. 

Q Could you tell the Court what each member of this 
partnership contributed to the business? A Well, it’s 
everybody did business as much as myself, or more. 

Q Were the only assets contributed to this business 
these three properties that you have been testifying about, 
the Q Street property, the 20th Street property and the 
Wisconsin Avenue property ? A Might be more — I don’t 
know. 

Q Then you did have an interest in the property prior 
to the time of the forming of the partnership, is that cor¬ 
rect? A What was that? 

Q You had an interest in these three properties? 
75 A That’s right. 

Q And that interest was held in partnership with 
Mr. Lemm. Is that correct? A Part of it belonged to 
him. 

Q What was the intention of forming this partner¬ 
ship, Mr. Maiatico? A Well, just the general idea. It is 
one of those things, the general idea. There was this 
property involved. 

Q Did Mrs. Maiatico take any active part in this part¬ 
nership? A She did just as much as anybody else. 

Q What did she do? A Well, she helped to get sub¬ 
contracts ; she talked to different people. She went around 
on the job and talked to the superintendent. 

Q Did you have an office? A Yes. 

Q Was she at the office? A She come and go any 
time she feel like it, just restless. 

Q Was she there irergularly? A No, not regularly. 
I mean not to say regularly every day. 
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Q Did she put any property into the business? A In 
those three pieces of property? 

76 Q In the partnership. Did she contribute any 
capital? A Well, she — 2401 — no, 2501, she 

bought that piece of property. She give me a note for it. 
Q She gave you a note for it? A That’s right. 

Q Is 2501 her property? A No. I sold her — I own 
half of that property, that project, and I sold her four- 
fifths of what my interest was in it; I just sold it the same 
thing I paid for it. In other words, I didn’t make any 
money; I didn’t lose any money. 

Q She paid you by note? A That’s right. 

Q Her personal note? A No. It is deed of trust 
note on the property. 

Q A trust on the property? A That’s right. She 
assumed the trust, just like I bought her that property on 
second trust. She assumed part of that trust. If I recall, 
that is what it was. 

Q Now, we have in evidence as Petitioner’s Exhibit 
No. 4 what purports to be the sales contract which you 
identified as a contract for 3124 to 3126 Wisconsin Avenue. 
What was that contract for? A That contract was for 
the — Wisconsin Avenue? 

Q Yes. A Signed by James Y. Wilson? 

77 Q That’s right. A That contract was to buy 
that property. 

Q Who bought the property? A Me, Mr. Lemm and 
Mr. Heine. Mr. Heine was supposed to put the money up. 

Q Was the contract ever executed? A Yes. Mr. 
Heine and Mr. McGarry take a deed on that property. 

Q Were the provisions of the contract performed? A 
I don’t understand that. 

Q Did they sell the property? A Yes. They settle. 
They bought the property. 

Q Now, we have as Exhibits 5, 6, 7 and 8 what pur¬ 
ports to be “gift trust indenture” purporting to set up 
trusts for each of your four children, signed by yourself 
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and designating Rose Maiatico as trustee. What was the 
purpose of these trusts, Mr. Maiatico? A Well, there 
was no purpose at all. My wife, she always was thinking 
about it to get something for the children for pay the 
time, and the time come. I say, “All right, I see what I 
can find, when I can give you some part of what I own 
myself.” On this deal we are together. So I talked to 
Mr. Lemm and he told me — I expressed to him about my 
wife bothering me so much — I wanted to see if anything 
can be set up, some kind of a trust — I mean some 

78 fund for the children, you know, where they getting 
big something they can work themselves up that 

way. So I talked to Mr. Lemm. Mr. Lemm told me, 
“Come after New Years” — I think it was December 1941. 

Q Did you have in mind making them members of the 
partnership through the trustee? A Well, not at that 
time. No. 

Q Had you ever thought of the partnership at that 
time? A No. 

Q Now, we have in evidence as Petitioner’s Exhibits 9, 
10, 11 and 12 what purport to be conveyances reciting 
that “this second day of January in the year one thousand 
nine hundred and forty-one by and between Jerry Maiatico 
of Washington, District of Columbia, hereinafter called 
grantor, and Rose Maiatico, trustee for Mary Rose Maia¬ 
tico under trust indenture.” A Well, it is the paper Mr. 
Lemm prepared for the children. 

Q Now, you signed that conveyance, did you not? A 
That’s right. 

MR. SHEA: What exhibit is that, what number? 

MR. CORBIN: No. 9. 

BY MR. CORBIN: 

Q What did you do with this paper after you signed it? 
A WTiat did I do with it? 

Q Yes. A Well, I signed it and this was on 

79 January 2nd and it was in Mr. Lemm’s office. 

Q Did you ever have it recorded? A No. I 
left everything to Mr. Lemm for that. 


Q Where has it been since the time yon signed it? A 
Well, my wife, she had it in her possesison all the time. 

Q Was it ever presented to the Recorder of Deeds? 
A I don’t think so. No, not that I know. 

Q Were any of these conveyances ever recorded? A 
I don’t think so. 

Q We have in evidence as Petitioner’s Exhibit No. 13 
a purported conveyance dated January 3, 1941, between 
Jerry Maiatico, hereinafter known as the seller, and Rose 
Maiatico as trustee and Mary Rose Maiatico, Michael Maia¬ 
tico, Rose Marie Maiatico and Anna Teresa Maiatico under 
trust indenture. Was this conveyance ever recorded? A 
That is when my wife bought — that is that 2501 Q, that 
is right? 

Q That is correct. Was this indenture ever recorded? 
A I don’t think so because I left everything to Mr. 
Lemm. 

Q Has it been in the same status as the other con¬ 
veyances? A What do you mean? I suppose they are 
all the same, I don’t know. 

Q Now we come to this partnership agreement 
80 which has been introduced as Petitioner’s Exhibit 
No. 14. What was the purpose of this partner¬ 
ship agreement? A Well, it was the purpose — we were 
talking generally about what I own, about what Mr. Lemm 
and Mrs. Lemm and the rest of those people own, and Mr. 
Lemm suggested to make a partnership. 

Q What did you put into the partnership? A Well, 
I put into this equity — what you call equity, the same as 
the rest. I didn’t put anything in. 

Q What did Catherine E. Lemm put in the partner¬ 
ship ? A They own half — I mean they own one one-eighth. 
There was four partners on the other side and each one 
put in just as much as anybody else. 

Q What did Cecelia E. Goodman put in the partner¬ 
ship? A Well, the property — that is all we own, is 
property. Whatever they own, they own that property 
just as much as we. 
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Q What did Kose Maiatico put in the partnership? A 
She put in what I sold her or what I gave her for the chil¬ 
dren. 

Q Did she contribute anything of her own funds into 
this business? A Not that I know. I don’t think so. 

Q What did George P. Lemm put in the business? 
A He put plenty. 

Q And what did Matilda M. Kirchner put in the 

81 business? A Each one put in whatever equity we 
had in those properties. 

Q Then, in other words, what went into the partner¬ 
ship w T as what you owned in partnership with others prior 
to the formation of this partnership; is that correct? A 
That is correct. 

Q What was to be the business of the partnership? 
There is none stated in the terms of the written agreement. 
Could you tell the Court what the purpose of organizing 
it was? A Well, to improve those properties, which we 
did. Most of the properties, we improved those prop¬ 
erties. 

Q It was for the purpose of improving the property 
that went into the partnership, is that correct? A That 
is correct. 

Q And did you do that? A What do you mean? 

Q Improve the property. A Everybody did the same 
thing. I did no more than anybody else. No, I didn’t 
improve no more than anybody else. Haul the truck out 
of the ditch. We worked to improve the property. 

Q Did you improve 3130 Wisconsin Avenue? A I did 
a little work like the rest of the people. Mr. Heine did 
most of the work. 

Q I am not speaking of the work. I am speak- 

82 ing of whether the improvement was accomplished. 
A Well — 

Q The improvement was made? A Yes. 

Q Was the improvement at 2501 Q Street completed? 
A That was finished. 
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Q Now, from what source does the partneship receive 
its income that was reported on this return? A Well, 
some income from the buildings that were up. 

Q From all the property that was in the partner¬ 
ship— A That’s right. 

Q Which had come down through the partnership that 
you and Mr. Lemm had? A That’s the original. 

Q Now, we have in evidence as Petitioner’s Exhibits 
16 and 17 what purport to be deeds by and between Jerry 
Maiatico and Rose Maiatico. Do you know whether these 
deeds have ever been recorded? A I don’t think they 
have been recorded. 

Q Across the face of this deed it states: “This deed 
cancelled October 19, 1943 by the execution of new deed 
dated October 19,1943 to bring it up to date.” What was 
the purpose of putting that on the deed? A Well, it was 
formerly — Mr. Lemm called, Mr. Lemm any time any 
property was involved to sell or borrow money on he 
was changing deeds. In other words, he cancelled 
83 the one and put another one on. 

Q Then all that was necessary to cancel one of 
these deeds was just to write “Cancelled” on it and make 
a new deed; is that correct? A No. There was a reason 
for it. The property — maybe it was to borrow money 
on or to sell or some reason or another. 

Q These deeds were never recorded, were they? A 
No, I don’t think so. 

Q Where have they been since you signed them? A 
Each one that owned — how many deeds? 

Q There are quite a number of them. A It was in¬ 
dividual? You see, each individual take and cancel the 
one deed and get another one. In other words, my wife 
for the children had four deeds. Well, she cancelled four 
and bring back four. Mr. Lemm on his side would do the 
same thing, and I had one myself. I mean the property 
was in my name all the time so each one of the partners 
was holding a deed — for their protection, I suppose. 



THE COURT: You say the property was in your 
name all the time? 

THE WITNESS: Yes, sir. In other words, they used 
me as straw. That is wdiat it amounted to. It is just 
one of those things. 

BY MR. CORBIN: 

84 Q Are these other deeds all in the same status? 
They all contain notations in the same manner. A 

I assume they are. 

MR. SHEA: The deeds speak for themselves. 

MR. CORBIN: I am speaking of the notations. 

BY MR. CORBIN: 

Q Now, after you entered into this trust agreement with 
Mrs. Maiatico and formed a partnership and executed all 
of these purported deeds, did you continue to operate in the 
same manner as you had before ? A Yes. 

Q Who was in charge of the business? A We got an 
office at Woodward Building. 

Q What did you do in connection with the business? A 
Just do like anything else, just talk to people sometimes, 
sometimes they go to Mr. Lemm, and that is all. 

Q What did Mr. Lemm do? A He did most of the 
work. 

Q What did Mrs. Maiatico do? A Well, she did her 
share like the rest of the people. She tried to get subcon¬ 
tracts. In fact, she got some subcontracts to do the work. 

Q What did her work consist of? What did she do? A 
Well, she go around on the job. She come out to see how 
everything getting along, just like the rest. They 

85 was doing the same thing. I was doing the same 
thing myself. We had a superintendent on the job. 

We had engineer on the job. And anyone was practically 
doing anything except watching the job grow. 

Q Of course, your children did nothing? A Well, my 
wife does their work. 

Q I mean did they do any of the work? A Not the 
children, no. My wife did. She was a representative, what 
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you call a trustee, for the children. She was interested to 
see that the work was going on. 

Q And they contributed nothing, of course, to the capital 
of the business ? A Which ones? 

Q The children. A No. 

Q Do you know anything, Mr. Maiatico, about the book¬ 
keeping in your partnership? A Nothing. 

Q Do they keep books, do you know that? A Yes, sir. 
Mr. Lemm keeps books. 

Q How do they keep their books, in conjunction with the 
other partnership that you say you have with Mr. Lemm? 
A What do you mean “in conjunction”? You mean to¬ 
gether? 

Q Yes. A Sure. It is the same thing. It is all 
86 together, the same thing, so one book takes care of 
the things. 

Q You don’t know anything about how the accounts are 
set up or anything? A I think Mr. Lemm can explain 
better than I can. I don’t know much about those things. 

Q Who has the ultimate say as to the operation of the 
business? A Well, in most of the cases Mr. Lemm is be¬ 
cause he represents everybody and he is the lawyer and he 
is the one who really watches all those things. 

Q Who enters into the contracts with these subcontrac¬ 
tors? A Well, Mr. Lemm does, in other words, who it is. 

Q Do you sign those contracts? A Yes, I do. 

Q Who signs them besides yourself? A Nobody. 

Q You and Mr. Lemm? A No, just myself. 

Q Just yourself. Do you receive a salary from the 
business? A Mr. Lemm and me, they give us a little, I 
don’t know what my salary amounts to — you call it a 
“bonus” or salary, I don’t know — each one get a little 
more than the rest because they think we do more work 
than they do. 

Q Do your children live at home? A That’s 
right. 
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THE COURT: You say the property was in your 
name all the time? 

THE WITNESS: Yes, sir. In other w T ords, they used 
me as straw. That is what it amounted to. It is just 
one of those things. 

BY MR. CORBIN: 

84 Q Are these other deeds all in the same status? 
They all contain notations in the same manner. A 

I assume they are. 

MR. SHEA: The deeds speak for themselves. 

MR. CORBIN: I am speaking of the notations. 

BY MR. CORBIN: 

Q Now, after you entered into this trust agreement with 
Mrs. Maiatico and formed a partnership and executed all 
of these purported deeds, did you continue to operate in the 
same manner as you had before? A Yes. 

Q Who was in charge of the business? A We got an 
office at Woodward Building. 

Q What did you do in connection w T ith the business? A 
Just do like anything else, just talk to people sometimes, 
sometimes they go to Mr. Lemm, and that is all. 

Q What did Mr. Lemm do? A He did most of the 
work. 

Q What did Mrs. Maiatico do? A Well, she did her 
share like the rest of the people. She tried to get subcon¬ 
tracts. In fact, she got some subcontracts to do the work. 

Q What did her work consist of? What did she do? A 
Well, she go around on the job. She come out to see how 
everything getting along, just like the rest. They 

85 was doing the same thing. I was doing the same 
thing myself. We had a superintendent on the job. 

We had engineer on the job. And anyone was practically 
doing anything except watching the job grow. 

Q Of course, your children did nothing? A Well, my 
wife does their work. 

Q I mean did they do any of the work? A Not the 
children, no. My wife did. She w T as a representative, what 
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you call a trustee, for the children. She was interested to 
see that the work was going on. 

Q And they contributed nothing, of course, to the capital 
of the business ? A Which ones? 

Q The children. A No. 

Q Do you know anything, Mr. Maiatico, about the book¬ 
keeping in your partnership? A Nothing. 

Q Do they keep books, do you know that? A Yes, sir. 
Mr. Lemm keeps books. 

Q How do they keep their books, in conjunction with the 
other partnership that you say you have with Mr. Lemm? 
A What do you mean “in conjunction”? You mean to¬ 
gether? 

Q Yes. A Sure. It is the same thing. It is all 
86 together, the same thing, so one book takes care of 
the things. 

Q You don’t know anything about how the accounts are 
set up or anything? A I think Mr. Lemm can explain 
better than I can. I don’t know much about those things. 

Q Who has the ultimate say as to the operation of the 
business? A Well, in most of the cases Mr. Lemm is be¬ 
cause he represents everybody and he is the lawyer and he 
is the one who really watches all those things. 

Q Who enters into the contracts with these subcontrac¬ 
tors? A Well, Mr. Lemm does, in other words, who it is. 

Q Do you sign those contracts? A Yes, I do. 

Q Who signs them besides yourself? A Nobody. 

Q You and Mr. Lemm? A No, just myself. 

Q Just yourself. Do you receive a salary from the 
business? A Mr. Lemm and me, they give us a little, I 
don’t know what my salary amounts to — you call it a 
“bonus” or salary, I don’t know — each one get a little 
more than the rest because they think we do more work 
than they do. 

Q Do your children live at home? A That’s 
right. 
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MB. CORBIN: I think that is all for the present, if 
your Honor please. 

• • • • 

89 MR. SHEA: I would like to have marked for 
identification Petitioner’s gift tax return for the year 

1941, which I overlooked. * 

THE COURT: Exhibit 32. 

MR. SHEA: I would like to offer that. 

90 THE COURT: This relates to the property that 
is in the trust? 

MR. SHEA: The property that is in the trust. 

THE COURT: Exhibit No. 32 will be received in evi¬ 
dence. 

(The document above referred to was marked Petition¬ 
er’s Exhibit 32 and received in evidence.) 

MR. CORBIN: May I ask Counsel, so that we under¬ 
stand, just the purpose of offering the gift tax return? 

MR. SHEA: The purpose is to show, it is in confirma¬ 
tion of the fact that transfers in trust were actually made 
in 1942 and the gift tax return on those properties was duly 
filed. 

THE COURT: Proceed. 

MR. CORBIN: For that purpose only. 

MR. SHEA: Your Honor, there is one other point, if I 
may make it, on the other returns which were kept out. 
They also show one other thing: The partnership in which 
these partners were involved had a loss in 1941 and, of 
course, only a portion of that could be taken by the peti¬ 
tioner and he took only that portion. I mean if that 
varies it. 

THE COURT: That won’t vary it. 

MR. SHEA: That is all. 

THE COURT: You are excused, Mr. Maiatico. 

(Witness excused.) 

We will take a brief recess at this point. 

91 (Short recess.) 

THE COURT: You mav call the next witness. 
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MR. SHEA: The notary is here who notarized some of 
these deeds and I would like to, if I may, put him on the 
stand. 

THE COURT: What is the reason for that? 

MR. SHEA: The reason for that, your Honor — 

THE COURT: You are going to question him on what? 

MR. SHEA: There was objection made to them going 
in, and they are being offered to show — they were not re¬ 
corded but there was an acceptance under seal taken on 
them on the dates they purport to be. 

THE COURT: Don’t they show that on their face? 

MR. SHEA: Yes, sir. 

THE COURT: What is the purpose of calling the 
notary? 

MR. SHEA: To testify that it was his act and that he 
has done it. 

T HE COURT: Are you questioning the fact that the 
notary acknowledged the deeds, Mr. Corbin? 

MR. CORBIN: No, if your Honor please, I am not. 

THE COURT: There is no purpose in doing it, then. 

MR. SHEA: There is no question about those dates, Mr. 
Corbin? Your Honor, I was put on proof and I was com¬ 
ing prepared with proof. 

92 MR. SHEA: In going over these to be certified, 
your Honor, I noticed a deed, which I overlooked 
when Mr. Maiatico was on the stand, that is signed by him. 
In the deeds that are introduced in evidence, in 1943, which 
is one of the years in question, show that they were can¬ 
celled. The testimony is that they were cancelled upon 
refinancing and new deeds given. I would like to bring 
that up to date by a deed which shows that the rest of the 
deeds in there were brought up to date. It is a deed of 
Jerry Maiatico to the trustee on June 12,1947, and I would 
like to have it marked for identification. 

THE COURT: Exhibit 33 for identification. Let Mr. 
Corbin see it. 

MR. CORBIN: I object to its admission in evidence, if 
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lie is offering it in evidence, for the reason that it was 
executed in 1947, four years after the taxable year here in 
controversy. It doesn’t appear to me to have any bearing. 
THE COURT: What would it prove ? 

MR. SHEA: Well, your Honor, the deeds that are dated 
in 1943 have relevancy. It shows that they were cancelled, 
and the testimony shows that it was on refinancing that new 
deeds were issued. It doesn’t say when they were can¬ 
celled. They were cancelled after 1943 but I want to show 
that this deed ■which was given at that time, that they were 
alive through 1943 without any question. 

THE COURT: You may show that. It will be 

93 received as Exhibit 33. 

(The document above referred to was marked Pe¬ 
titioner’s exhibit No. 33 and received in evidence.) 

MR. SHEA: I call Mrs. Maiatico. 

WTiereupon, 

Rose Maiatico, 

called as a witness for and on behalf of the Petitioner, hav¬ 
ing been first duly sworn, was examined and testified as 
follows: 

Direct Examination 
BY MR. SHEA: 

Q State your name, please. A Rose Maiatico. 

Q What is your address, Mrs. Maiatico ? A 3309 16th 
Street, Northeast. 

Q Are you the "wife of the petitioner? A I am. 

Q Do you have any children ? A I have four children. 
Q Would you tell the Court their names and how old 
they are? A Mary Rose is 17, Michael is 16, Rose Marie 
is 15 and Anna Teresa is 14 —13. I am sorry. 

Q Do your children have a guardian? A No, they 
don’t. 

Q Does anyone act as trustee for your children? 

94 A I am acting as trustee for my children. 

Q I show you Petitioner’s Exhibits 5, 6, 7 and 8 
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and ask you if you are acting as a trustee under those 
trusts? A Yes, I am. 

Q Have you acted continuously since the trust was set 
up ? A Yes, I have. 

Q Do you know why the trust was set up? Will you tell 
the Court why the trust was set up, please? A If you will 
excuse me, I feel a little nervous. 

Q Just take your time and speak up so the Court can 
hear you. 

THE COURT: There is no occasion to be nervous. No 
one is going to hurt you. Just answer the questions. 

THE WITNESS: I never testified before. 

It was toward the end of 1940. I had discussed with my 
husband on several occasions about making some provision 
for the children’s future, at least when they got old enough 
they would have something to start out with, their educa¬ 
tion or whatever they wanted to do. So he said, “Well, I 
will see. Maybe around Christmas.” So then he asked 
me to come down to Mr. Lemm’s office on January 2nd, and 
I went down there and he had four deeds made out and four 
trusts — 

BY MR. SHEA: 

Q Go ahead. Talk as if you were talking to Mr. 
95 Maiatico. Are these the four trust papers that you 
are talking about? A Yes. 

Q I show you Petitioner’s Exhibits 9, 10, 11 and 12. 
Are these the papers that you have just talked about? A 
That’s right. 

Q Does your signature appear on those papers? A 
Yes. 

Q And when did you sign those papers? A January 
2,1941. 

THE COURT: Is there any contention here that the 
children were partners? 

MR. SHEA: No, your Honor. The children are all 
miners and did nothing. 

THE COURT: The trustee was a partner ? 
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MR. SHEA: The trustee for the children was a partner. 
The children, I think, now, and this is seven years later, the 
oldest is 17 and the youngest is 13. The youngest would 
have been six then. There is no contention on our side 
that the children in their individual capacity participated 
or took a part. I mean. 

THE COURT: Proceed. 

BY MR. SHEA: 

Q Referring to these trust indentures, Petitioner’s Ex¬ 
hibits 5, 6, 7, and 8, which are identical, I call your atten¬ 
tion to trust Exhibit '5 and I will ask you what properties 
were given to you as trustee for the children? The 

96 interest in what properties were given to you on 
January 2,1941? A You mean the lot numbers, or 

do you mean the amount? 

Q Just tell me an interest in what properties. Tell the 
Court what was given to you for the children on that day. 
A Part interest in Lot 20, which is located on 20th Street 
between M and N; a part interest in Lot 24, which is lo¬ 
cated at 2401 Q Street, Northwest; and part interest — 

Q 2401 Q Street is one of the properties in the original 
trust but has never been improved. The lot on Q Street 
which has been improved is 2501, which is later. A And 
part interest in 3130 Wisconsin Avenue, Northwest. 

Now, when these lots were given to me, they were just 
three pieces of unimproved property with no income from 
them. 

Q I show you Petitioner’s Exhibit 13 and ask you if 
your signature appears thereon? A That’s right. 

Q Did you acquire any other property from Mr. Maia- 
tico for the trust, other than those which were given to you 
in the trust? A Yes, I did. 

Q Would you tell the Court what? A Well, when I 
went down January 2nd to Mr. Lemm’s office and I saw, I 
asked him before I signed — 

Q Before you signed what? A Before I signed 

97 the four deeds. I wanted to know what he was giv¬ 
ing the children, and he told me these three lots, but 
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they were just unimproved. It was unimproved property 
with no income and I said, “That wasn’t very much to give 
the children.” There was nothing there to start them out 
on. So in the meantime he had started an apartment on 
2501 Q Street, Northwest. Not too much work had been 
done on it. I said, “Well, how about giving part of that to 
the children” as it would be a good investment. So it was 
too late that day to do anything and he said, “Well, tomor¬ 
row you come down to Mr. Lemm’s office.” 

So the next day, January 3rd, I went down to Mr. 
Lemm’s office and he gave me the deed for 2501 Q Street, 
Northwest. He hadn’t put too much money into it at the 
time, you see. It wasn’t too much work done on it and he 
hadn’t put too much money into it. 

Q Did you sign a note for that property? A So he 
agreed to sell that to me for just what he put into it. I 
gave him a note for it. 

Q I show you Petitioner’s Exhibit No. 14 and ask you 
if your signature appears thereon? A That’s right. Yes, 
it does. 

Q Do you know what that paper is or purports to be? 
A It is the partnership agreement that we all signed. 

Q Who were the partners? A Mrs. Kirchner, Mrs. 
Goodman, Mrs. Lemm, Mr. Lemm and I as trustee for my 
children. 

98 THE COURT: Isn’t your husband also a mem¬ 
ber? 

THE WITNESS: I am sorry. I thought I mentioned 
him. 

THE COURT: What was her answer ? 

(The answer was read.) 

THE COURT: Proceed. 

MR. SHEA: I am going to question now about the spe¬ 
cific properties and I would like to be able to refer to them 
by street and number, if that is agreeable. It will save 
time, I think. 
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BY MR. SHEA: 

Q By street and number, one of the lots in the trust 
indenture is 3130 Wisconsin Avenue. Have you ever been 
to 3130 Wisconsin Avenue! A Yes, I have. 

Q On January 2, 1941, when this lot was given to you 
as trustee, was there a building on the property? A No, 
there wasn’t. 

Q Was there a building built afterwards? A Yes, 
there was. 

Q What kind of a building? A An apartment house. 

Q Did you ever go to the building during the process of 
construction? A Yes, I did, on the average of maybe 
twice a week. 

Q Did you ever do anything in connection with 
99 that building? Just tell the Court if you did any¬ 
thing what you did. A Well, I went there on the 
average of twice a week and I saw the superintendent and I 
talked to him and I had something to do with — I knew the 
painter personally and I recommended that he be given the 
contract because he did the work on Q Street and he had 
done work in my home. 

Q When you say “painter” and “the contract” what 
do you mean? A I mean I saw to it that the contract was 
given to him. 

Q For what? A For painting and decorating. 

Q Referring to the property at 2501 Q Street, did you 
ever do anything in connection with that building after it 
was acquired by the trust? A Well, as I say, after I got 
into the trust, not too much work had been done and things 
were going kind of slow, so I personally recommended three 
of the subcontractors. One was the plasterer, Mr. Lentini. 
And Mr. Tabor, the painter, and Mr. Rolf Rose for roofing. 
And from time to time I would go on the job as the build¬ 
ing was being erected, talk with the superintendent and go 
around the building. 

Q Referring to the property at 1359 Connecticut Ave¬ 
nue, which was acquired by the parties to the partnership, 
would you tell the Court what you did in connection with 
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that property? A I suggested that a restaurant be 

100 put up there because it was a good location, and we 
all agreed to — all the partnership agreed that that 

w'ould be a good thing, to have the restaurant there. Then 
there was some kind of a studio upstairs. It was just a 
vacant floor, but I objected to that — 

Q What do you mean you ‘‘objected” to it? A Well— 
Q What did you object to? A I don’t know what they 
may have used it for. They may have used it for other 
purposes rather than a studio. 

Q Did somebody suggest a studio? A A studio or a 
dance floor or something. And I objected to it. It would 
be too noisy and maybe drinking. 

Q Did that eventually go in? A No. I think it was a 
Celotex man later rented it and remodeled it to suit him¬ 
self. 

Q As trustee, do you participate in the income from 
3130 Wisconsin Avenue, 2501 Q Street and 1359 Connecticut 
Avenue? A That’s right. 

Q How do you participate? 

THE COURT: You mean what share does she have? 
BY MR. SHEA: 

Q I mean do you get a share of what is made? A 
Well, you see, as the returns come in it is all put in the 
partnership and then out of that the loans are paid 

101 off and the interest and insurance, and we leave it 
right there to keep the business going. 

Q Have you ever gotten any actual cash out of the 
partnership — as trustee have you gotten any? A In 
1942 and in 1943. 

Q Has any of that money ever been used for the support 
of the children? A It has been used to pay their income 
taxes and for their own insurance. 

Q Has any been used for household expense? A No. 
Q Has any been used for your support? A No. 

Q Has any been used for Mr. Maiatico’s support? A 

No. 
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Q Has any been used for any of your obligations or Mr. 
Maiatico’s obligations? A Nothing whatsoever. 

MR. SHEA: That is all, your Honor, of this witness. 

THE COURT: You may cross-examine. 

Cross- Examination 
BY MR. CORBIN: 

Q Do you know whether this partnership keeps books 
or not? A Oh, yes, it does. Mr. Lemm keeps the 
books. 

102 Q Do you have a capital account on the books? 
Do you know that ? A Yes, Ido. 

Q How was this money paid to you? You say you got 
money from the partnership in 1942 and 1943. How was 
that paid to you? A In 1942 and ’3. I know what it is 
but I can’t remember right now. 

Q Why did you say that the money was left in the busi¬ 
ness to keep the business going? A Why did I say it? 

Q Yes. You testified that you left the money in the 
business to keep the business going. A Well, we kept it 
there and then at certain times it is distributed. 

Q Has any ever been distributed to you? A Just 
what time do you mean ? 

Q Any time during 1942 and ’3. A No. 

Q Now, Mrs. Maiatico, going back to the organization 
of this partnership, it is in evidence that there was a pur¬ 
ported transfer of property to you as trustee. What was 
your understanding about the transfer of that property to 
you as trustee? A W r ell, it was transferred to me 

103 because it was my suggestion that my husband make 
some provision for my children’s future. 

Q Was there any suggestion or thought of forming a 
partnership and that you become a partner at that time? 
A Now what date are you speaking of? 

Q When the transfers were made. A Wlien, on Jan¬ 
uary 2nd? 

Q I don’t know the date, if that is the date. A The 
partnership was formed later. 



85 A 

Q Was there any understanding that that partnership 
would be formed when the transfers were made? Did you 
understand that you were to be — A (Interposing) We 
didn’t discuss it at that time. No. The partnership agree¬ 
ment came later. 

Q What was the purpose of forming the partnership? 
A Well, it was Mr. Lemm’s suggestion, that we form this 
partnership. 

Q Did he tell you why? A Well, it was just a partner¬ 
ship agreement. 

Q Did you have any purpose of entering the partner¬ 
ship? A Yes, I did. As trustee for my children. 

Q What was your purpose for entering the partnership? 
A Well, as trustee for my children. 

Q What benefit did you expect them to get from 
104 the partnership? A Well, you see, in the begin¬ 
ning this property was unimproved and nothing on 
it, and we were paying taxes on it. So, at least, if you put 
something on it that’s an investment. 

Q How could they get any benefit out of unimproved 
property in the partnership? A In the beginning it was 
unimproved but then the buildings were erected on it. 

Q The buildings were under construction at that time? 
A Just on 2501 Q Street — that was the only one. 

Q And there was a contract for a building on 3130 Wis¬ 
consin Avenue, is that correct? A There was a contract 
— well, I don’t know about that. When I got it it was 
just unimproved property, nothing on it. 

Q Do you know why you signed that partnership agree¬ 
ment? A Of course, as I say, I am acting as trustee for 
my children. I am their mother and I wanted to be inter¬ 
ested in what was going on and know what was going on. 

Q Were you consulted prior to the time that you were 
called upon to come down and sign the partnership agree¬ 
ment about organizing the partnership? A I don’t un¬ 
derstand. 

Q Were you consulted about the partnership? You said 
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that when you made the transfers the partnership had not 
been thought of. A No, not at that date. That wasn’t 
discussed. 

105 Q When did you first discuss the partnership? A 
Well, a few days later we discussed it. 

Q Was it before the 11th of January? A That is the 
date that the partnership was formed. We had discussed it 
a few days before that and that is the date that it was 
formed. 

Q What did you understand about the purpose of you 
putting your trusteeship into the partnership? A Well, I 
did it because I was trustee for my children. They owmed 
this property and I was the trustee. 

Q Who improved these properties? A You mean 
these buildings ? 

Q Yes. A That was all done by subcontractors. 

Q At whose instance was it done? A At whose what? 

Q At whose instigation? Who ordered it done? A 
Mr. Lemm. 

Q Mr. Lemm. Did you have anything to do with the 
building of the — A You mean the actual building? 

Q No. I wouldn’t suggest that you did any of the 
actual building. But did you have anything to do with the 
ordering of it done? 

THE COURT: Were you consulted about it be- 

106 fore they did it? 

THE WITNESS: Well, I understood there was 
to be an apartment house put there. 

THE COURT: Did Mr. Lemm discuss this with you? 

THE WITNESS: It was discussed in his office. 

THE COURT: You were present ? 

THE WITNESS: Yes. A man named Mr. Heine had a 
lot to do with that because he had part interest in it. 

BY MR. CORBIN: 

Q Do you know whether Mr. Maiatico’s business was 
operated just the same afterwards as it was before? A 
As before what time? 
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Q Before the partnership agreement. A Before, it 
was him and Mr. Lemm. And then we all formed this part¬ 
nership and I presume it was on the same basis. 

Q Did he continue to operate the same way, to do the 
same kind of business? 

MR. SHEA: Explain that. 

MR. CORBIN: I withdraw the question. I think that 
is all. 

THE COURT: Is there anything more of this witness? 

Redirect Examination 
BY MR. SHEA: 

Q Mrs. Maiatico, did you ever get any cash, any actual 
money as trustee out of the partnership or out of 
107 these properties? A No. 

Q You didn’t get any actual cash or money? A 
No. 

Q I think you testified what the money was used for. A 
Oh. In 1942. I am just a little bit confused right now. 

THE COURT: You may direct her attention to her 
testimony. 

BY MR. SHEA: 

Q Your testimony was, with reference to money, that 
you got frcm the interest in these properties, that you used 
it to pay income taxes and so forth and so on. 

THE COURT: For the children. 

BY MR. SHEA: 

Q For the children. The fiduciary returns — I have 
them here, your Honor. A Yes. 

Q So you did get some actual moneys from these prop¬ 
erties, 2501 Q Street, 3130 Wisconsin Avenue and 1359 
Connecticut Avenue; is that correct? A Yes. 

MR. SHEA: Your Honor, I have the fiduciary returns 
filed by Mrs. Maiatico for the years 1941,1942 and 1943. I 
better break them up into 1942 and 1943 first and ask 
10S that they be marked for identification. They are 
amended returns for 1942. There are 12 of these fidu- 


< 
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ciary returns for the years 1942 and 1943, filed by Mrs. 
Maiatico for the trusts, and they are certified. 

MR. CORBIN: If Counsel is introducing those or ques¬ 
tioning on those for the purpose of showing that fiduciary 
returns were filed for each one of these trusts, I am willing 
to agree to that. 

MR. SHEA: And that they were accepted and the taxes 
paid. 

MR. CORBIN: I don’t know about the taxes being paid 
— I couldn’t agree to that. I am willing to agree that Mrs. 
Maiatico has filed fiduciary returns for each of the years 
for each of the trusts. 

MR. SHEA: And they have been audited. 

MR. CORBIN: I don’t know anything about that. 

MR. SHEA: As a matter of fact, these are the returns 
on which this income is involved. This income in these re¬ 
turns is now being attributed to the petitioner. 

THE COURT: Very well. They will be marked for 
identification Exhibits 34 to 45, inclusive. 

(The documents above referred to were marked Peti¬ 
tioner’s Exhibits 34 to 45, inclusive, for identification.) 

MR. SHEA: I have the same returns for 1941 which I 
will offer in evidence. Now, they are not based on 
109 the income. It’s the year before. And it shows in 
connection with the co-ownership of these properties 
which were in the trust — those properties will be reflected 
in that return. I offer these in evidence. There are four 
of them, your Honor. 

THE COURT: They will be Exhibits 46, 47, 48, and 49, 
in evidence. 

' (The documents above referred to were marked Peti¬ 
tioner’s Exhibits 46 to 49, inclusive, and received in evi¬ 
dence.) 

MR. SHEA: So that all of those returns are now in evi¬ 
dence, I don’t think I offered the 12 of them, your Honor. 

THE COURT: You did not. 

MR. SHEA: I would like to offer the ones for 1942, 
1943 and the later ones for 1941. 
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THE COURT: They will be received. 

(The documents heretofore marked Petitioner’s Exhibits 
34 to 45, inclusive, were received in evidence.) 

MR. SHEA: That is all, Mrs. Maiatico. 

MR. CORBIN: Just a moment. 

MR. SHEA: Excuse me. 

Recross Examination 
BY MR. CORBIN: 

Q Mrs. Maiatico, what were you doing when you got 
married? A I was — before I got married? 

110 Q Yes. A I was a former graduate registered 
nurse. 

Q Were you working at that at the time? A Before I 
got married, yes. 

Q You did not contribute any capital to the partnership, 
is that correct? A That’s right. 

MR. CORBIN: That is all. 

MR. SHEA: One thing, your Honor. 

THE COURT: You mean in her individual capacity? 
MR. CORBIN: Yes. 

MR. SHEA: As I understand that question, there was 
no capital contributed in her individual capacity. 

MR. CORBIN: That’s right. 

THE COURT: You are excused, Mrs. Maiatico. 
(Witness excused.) 

MR. SHEA: Your Honor, I would like to call Mr. 
George P. Lemm to the stand. 

Whereupon, 

George P. Lemm , 

being called as a witness for and on behalf of the Petitioner, 
having been first duly sworn, was examined and testified as 
follows: 
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Direct Examination 
BY MR. SHEA: 

111 Q What is your name? A George P. Lemm. 

What is your address, Mr. Lemm? A 430 Wood¬ 
ward Building, Washington, D. C. 

Q Do you have a profession? A I am a lawyer. 

Q I show you Petitioner’s Exhibits 5, 6, 7 and 8 and ask 
you if you are familiar with those instruments? A I am. 

Q In what way? A I prepared them and witnessed 
— I prepared them and I was present at their execution. 

Q At whose request did you prepare them? A I pre¬ 
pared these at the request of Jerry Maiatico, petitioner in 
this case. 

Q What did he ask you to do which gave rise to these 
instruments? A Mr. Maiatico consulted me in the early 
part of 1940 and told me that he wanted to make some — in 
the early part of December 1940 and told me he wanted to 
make some provision for his children, that he -wanted to 
give them an interest in some of his property. I inquired 
as to the details, what properties he was referring to. He 
gave me those details. 

He said he — I told him that on account of the minority 
of the children I thought a trust would have to be 

112 established for the children. He inquired somewhat 
as to the mechanics of what was involved in a trust; I 

told him. He said he wanted to give an interest, four-fifths 
of a one-half interest, or whatever interest he had, in these 
three pieces of property outright and without strings at¬ 
tached. I told him it still ought to be done in the form of a 
trust which, in turn, required him to give me the name of a 
trustee. 

He asked me whether I would be willing to act. I told 
him no, told him he had better get somebody else. I saw 
him frequently during that month and told him how I was 
progressing along with the w r ork, asked him if he had the 
name of a trustee and towards the end of the month he told 
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me that nobody seemed to be willing to act other than his 
wife and to name her as trustee. Then, on expecting these 
to be finished, I told him to return the day after New Year 
and I would have everything ready for him and they could 
be executed. And along with these and in confirmation 
of these I also had prepared four conveyances, one for each 
child, and they, too, were signed in my office on January 2, 
1941. 

Q I show you Petitioner’s Exhibits 9,10,11 and 12 and 
ask you if those are the conveyances that you are referring 
to ? A They are, sir. 

Q And in order to carry out Mr. Maiatico’s request and 
instructions, are these the papers that you drew in 
113 pursuance of that ? A They are. 

Q I show you Petitioner’s Exhibit No. 13 and ask 
you if you are familiar with that paper? A I am, sir. 

Q Would you tell the Court why? A On January 2, 
when Mr. Maiatico and Mrs. Maiatico came in to sign these 
conveyances and Mr. Maiatico to sign these trusts, there 
was a discussion in my office between Mr. and Mrs. Maia¬ 
tico. First of all, she wanted to know a little bit more in 
detail as to what the possibilities were of these nonincome- 
producing pieces of property. And, in substance, she said, 
“You aren’t giving me anything for the children.” She 
said, “You are partially under construction at 2501 Q. Why 
didn’t you put that in ? ” And he gave an answer. He said, 
“That is different. That is going to built on.” 

I went out of the room for a little bit and when I came 
back they had discussed it in the meantime and he said, 
“Well, I have decided to give her a like interest in 2501 Q 
Street for whatever I got in it.” And I said I would pre¬ 
pare a conveyance of it — it was a sale, that I would pre¬ 
pare a conveyance of it, and some more detail was discussed 
but I am giving you the general idea. I don’t remember all 
the details now. And I told him to come back the next day, 
and when I had this deed or conveyance prepared they came 
in and they executed. 
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114 I gave the trust to Mrs. Maiatico and the convey¬ 
ance, and that was all January 3, 1941. 

Q And as a result of his request, telling you that he 
wanted to sell this to the trustee for what he had in it, you 
prepared what purports to be this instrument of convey¬ 
ance? A Yes, sir. 

Q And it was executed on that date? A On January 
3,1941. 

Q I show you Petitioner’s Exhibit No. 14, headed 
“Partnership Agreement” and ask you if you are familiar 
with that instrument? A I am. 

Q Will you tell the Court what you know about that in¬ 
strument? A I realized that a trust holding nonincome- 
producing property, my idea was that something should be 
done with it. The trust also held part in 2501 Q , which was 
under construction. It meant that there were a number of 
outstanding interests in the property and I thought, I was a 
little more conscious because of a trustee being involved, 
I thought that they should join together in trying to 
make this property income-producing by putting build¬ 
ings on. And if we had a unison of all parties signing up 
and working together, it wasn’t a question of I agreeing to 
do one thing and another one pulling back, I felt that 

115 much would be accomplished in a partnership agree¬ 
ment and it was my suggestion that we have one, 

which resulted in this partnership agreement. 

Q Mr. Lemm, do you personally have an interest — and 
I mean a property interest — in the property at 3130 Wis¬ 
consin Avenue? A Ido. 

Q At the time that a portion of Mr. Maiatico’s interest 
in this property at 3130 Wisconsin Avenue was transferred 
to Mrs. Maiatico as trustee, do you know in whose name the 
deed was taken? A The contract of sale, Mr. Shea, was 
taken in the name of James Y. Wilson, a straw. 

Q Will you tell the Court whether that was before or 
after the time the trust was set up? A It was before. It 
was in November 1940. And he was a straw for a number 
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of different people for Mr. Maiatico only owned a one- 
fourth interest in that contract. 

Now, Mr. Wilson had acted as a straw for me before, 
for Mr. Maiatico before and for a number of other people 
before. On — 

Q Let me interrupt you. Who put up the money on 
that contract? A Mr. Maiatico put up $250.00, $62.50 
was put up each by myself, my mother, Catherine E. 

Lemm, Cecelia E. Goodman and Mathilda M. Kirch- 
116 ner with the understanding that all the total of Mr. 

Maiatico’s $250.00 and the four $62.50s, making a 
total of $500.00, and that total in turn Mr. Henry W. 
Heine would refund $250.00, and it being understood with 
Mr. Heine — all verbal, of course, all of these things are 
mostly verbal in these days — Mr. Heine agreed that he 
would do all the refinancing required and pay the neces¬ 
sary cash to get title to this property. And at the time 
that title was taken it was taken in the name of Mr. Heine 
and Mr. McGarry. Mr. Heine in turn had some verbal 
arrangement with Mr. McGarry. I didn’t know the details 
about that. But we always recognized Mr. Heine in the 
transaction. 

Q Other than that $500.00, who put up the money to 
acquire this property? A Mr. Heine put up all the 
money that was required, and I will give you an approxi¬ 
mate sum of $12,000 in cash, to which he added another 
$10,000 in June 1941, so that Mr. Heine had in their approxi¬ 
mately $22,000 of which about $12,000 in January 1941 and 
$10,000 additional in June 1941. And he in turn was to 
have a one-half interest in the property, although a deed 
was taken in both Mr. Heine’s and Mr. Maiatico’s name but 
Mr. Heine in turn didn’t want to be the record title holder. 
He wanted to be dormant or silent in the matter. He im¬ 
portuned me and he conferred with me a lot about the pro¬ 
posed erection of an apartment house and he wanted to get 
title out of his name. 
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117 Q Did he take title after the trust was set up? 
A He did. 

Q Did he retain that title thereafter? A He retained 
it until approximately some time in May or the latter part 
of April, when he asked me — furnished me with the names 
of himself and his wife, and I have a memorandum on it in 
his handwriting; the wife having to join in a conveyance in 
the District of Columbia, I had to have the names of the 
wives; and he asked me to prepare a deed to a straw or 
Mr. Maiatico or whoever was going to be the straw in 
whose name this building was going to be erected on Wis¬ 
consin Avenue. 

I did prepare that deed. I don’t want to presume to 
ask the questions. 

Q If there is something you should tell the Court, I 
want you to tell them. A I did prepare a deed for Mr. 
Heine, after talking to Mr. Maiatico and the rest of them 
first. Mr. Maiatico didn’t want to go ahead with it. He 
was finally convinced to go ahead so then I prepared a 
deed from Heine and McGarrv to Mr. Maiatico, and Mr. 
Heine and Mr. McGarrv and their respective wives 
signed the deed. It was delivered to me and in turn I had 
nothing to give Mr. Heine and Mr. McGarry for their giv¬ 
ing me the deed. I didn’t even give them a receipt for it. 
It was all verbally understood they were to have a 

118 half-interest and they gave a deed to me, which I in 
turn took the title company at the appropriate time, 

when the first mortgage went on to build, a $700,000 mort¬ 
gage. 

Q Let me ask you this: There was a building put on 
that property? A There was an apartment house put 
on that property. 

Q Where did the money come from to build that apart¬ 
ment? A It came out of a construction loan. 

Q Which was placed on the property? A That’s 
right, in June 1940; dated prior to that but it wasn’t placed 
until June 1941 — I am in error, it was 1941. 
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Q You are talking about Mr. Heine having a one-half 
equitable interest in this property. Did he retain that 
thereafter? A After he conveyed or gave that deed 
which I prepared from Heine and McGarry to Mr. Maia- 
tico, he retained his equitable interest. As I say, he had 
nothing to show for it for a period of months. I prepared 
a deed in turn from Mr. Maiatico to Heine and McGarry 
some time thereafter, which was submitted to him for his 
approval and he said there was no hurry about it and that 
he wanted to take title in the name of himself and his wife, 
and eventually, in August 1941, a delay of about three 
months or so between the time he gave the deed to Mr. Mai¬ 
atico and the time he got a deed from Mr. Maiatico back 
for a one-half undivided interest. 

119 Q Did he retain that? A He retained that. 

Q Did he dispose of it? A He did not record his 
deed because recordation of a deed in the building, if you 
build an apartment house or build any structure that non¬ 
recordation discloses — 

MR. CORBIN: I object to the witness testifying as to 
his opinion. 

BY MR. SHEA: 

Q Did Mr. Heine dispose of his equitable interest in the 
property? A In 1943, the latter part of October. 

Q Who did he sell it to? A He sold it to all the mem¬ 
bers of the partnership. 

Q With respect to this property at 3130 Wisconsin 
Avenue, did you ever prepare deeds for the trustee? A I 
did. 

Q Do you remember when you prepared the deeds? A 
I remember in June, I think June 1941, and then later on 
brought them up to date in 1943, in October. 

Q When you say you “brought them up to date” what 
do you mean, or what would be the occasion of a new deed? 
A The occasion of a new deed is usually that if one deed 
is given and it is not recorded, it is called in and cancelled 
because either an interim trust goes on record and this 
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brings it to the point beyond the date of the trust or 

120 the recordation of the trust, as well as any cash of a 
sale or a purchase of an additional interest. Appli¬ 
cable to this Wisconsin Avenue, in June 1941 that was sub¬ 
sequent to the execution of a $700,000 trust, brought it up 
to date from January to June. After June 1941, in Octo¬ 
ber — October, I think the deed is October 14, 1943, Mr. 
Heine’s interest was acquired in the property, which in¬ 
creased the equity of each of the co-owners and necessi¬ 
tated, or suggested, a new deed to bring the matter up to 
date. 

Q You have testified that you have an interest in the 
2501 Q Street property. A I do. 

Q Will you tell me whether or not, to your knowledge, 
any deeds for any interest which Mrs. Maiatico as trustee 
may have in that property were prepared by you? A 
Yes. 

Q On the 2501 Q Street property, has that property 
been improved? A It has. 

Q Where did the money come from for the building on 
that property? A Out of the loan. 

Q Out of a loan? A Yes, sir. 

121 Q On the property A On the property. 

Q Is that what you referred to before as a “ con¬ 
struction loan”? A Yes, sir. 

Q Let me ask you, on 2501 Q Street, who arranged that? 
A That loan was procured by me through the real estate 
firm of Tyler and Rutherford, Incorporated. 

Q I refer you to the property at 1359 Connecticut Ave¬ 
nue the income of which is included in the deficiency, and 
ask you if vou own a part interest in that property A I 
did. 

Q Would you tell the Court how that property was 
acquired, please? A That property was acquired in the 
name of a straw. The deal was closed, I think, May some¬ 
thing, 1941, requiring a down payment of approximately 
11 or 12 hundred dollars and the straw assuming a first 
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trust of $20,000 which was on the property and giving back 
a second trust for $11,000, the total purchase price being, 
as I recall, about $32,000 so there was very little cash 
involved. 

In turn, a Mr. Nicholas J. Gaston, a business broker in 
the City, he was very much interested in that deal and he 
owned a one-third interest after it was bought in the name 
of the straw. He had some Grecian restaurant people ex¬ 
perienced in restaurants who wanted to open a 

122 restaurant at that location provided a building would 
be erected, and in turn they deposited $2,300 and 

the upstairs tenant $500.00, making a total of $2,800, as 
security for the payment of rent. The money was on 
hand. As I say, the property was acquired then and 
the building was put up, a two-story building cn the first 
floor of which was a blank room like this. The tenant pro¬ 
vided his own fixtures and equipment. And the upstairs 
was just an empty big room. 

After some difficulties as to what type of tenant or what 
type of plans should be for the upstairs room, Mrs. Maia- 
tico, as testified, she objected to this and that and at last 
we left it as an open floor and the building went up. The 
first-floor tenant went in but before doing so the straw 
borrowed $8,280 on a third trust against the property, 
which helped to finance the cost of construction. 

Q By a * i straw” what do you mean? A The straw 
is the record title holder. The record title holder signed 
a deed of trust for $8,280. 

Q In this property here, was the straw the owner of 
any of the equity in the property? A None whatever. 
The straw was Mary Jan Hovis, known at that time as 
Mary Jan Hovis. 

Q Whom was she acting for? A She was acting for 
all members of the partnership. 

THE COURT: Will you tell me why the deed 

123 was drawn in this way? 

THE WITNESS: Yes, your Honor. It is a very 
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inconvenient thing to have deeds recorded, outside of the 
fact that I didn’t want to be known. I don’t want it to be 
known that I am interested in the building. My deed to 
Wisconsin Avenue right now is not recorded. I do not 
want it recorded. I can record it; any of the co-owners 
can. But the principal reason, to give an example on the 
one on Connecticut Avenue, occupancy permits, applica¬ 
tions for the most minute little thing, have to be signed 
by record title. If there are a dozen of them, each one 
has to sign. 

I remember one particular example right here on the 
last property we are talking about, 1359 Connecticut 
Avenue. The telephone company wanted to run its line 
to this building and from this building next-door because 
this used to be a vacant lot, 1359 Connecticut Avenue. 
They required a piece of paper that only had about four 
lines on it to be signed by the record owner. The paper 
in itself would have had to have been about that long to 
accomplish that if the record title had shown at all. And 
it requires the husbands and wives in the District of 
Columbia each time to sign. It has proven itself very 
convenient and useful to have title either in the name of 
the straw, the record title, and/or in the name of one of 
the holders because it does away with the otherwise 
necessity, if you borrow any money on the property 
124 every record title holder and his wife must sign 
and when there are a number of them it comes up 
to a number of people having to sign. Not only that, 
the title companies do not like it too well because as soon 
as it comes about that they have to search any record they 
must search for each individual person, run judgment rec¬ 
ords, run suit records, run age records. 

THE COURT: It is a practice generally followed in 
the District of Columbia? 

THE WITNESS: That is correct, when there is more 
than one holder. 

THE COURT: Thank you. 
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BY MR. SHEA: 

Q Mr. Lemm, in connection with the respective interests 
in these properties, 2501 Q Street, 3130 Wisconsin Avenue 
and 1359 Connecticut Avenue, how do the respective part¬ 
ners realize anything out of these properties? A Well, 
they realize it in this way. There are frequent distribu¬ 
tions and, secondly, the payments are made on the prin¬ 
cipal of the mortgages on these properties and as they 
reduce each proportionate interest increases. 

In other words, between 1941 and 1943 a total of about 
$93,300 was paid on the principal of the mortgage, re¬ 
ducing the mortgages on these various properties. Now, I 
share to the extent of my one-eighth of that. In other 
words, my equity in the property increases as the 
125 mortgage decreases. The trustee for each trust, 
one-tenth, she benefits by her equity in the prop¬ 
erty increasing as the mortgage decreases. 

MR. SHEA: I have in my hand a paper which is 
headed “Certificate of Title” which I ask to be marked 
for identification, please. 

THE COURT: Exhibit 50 for identification. 

(The document above referred to was marked Petition¬ 
er’s Exhibit No. 50 for identification.) 

BY MR. SHEA: 

Q Mr. Lemm, you testified that the straw or the person 
who took record title to this property at 1359 Connecticut 
Avenue was Mary Van Hovis. Is that correct? I show 
you Exhibit No. 50, and I ask you what that paper is? A 
This is a certificate of title from the Real Estate Title 
Insurance Company certifying title to be good of record in 
Mary Van Hovis with respect to 1359 Connecticut Avenue, 
Northwest. 

Q Did Mary Van Hovis acquire actual title to this 
propertv for the co-owners ? A That is correct. 

Q Were deeds ever given to the co-owners by the 
record title holder ? A Yes. 
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MR. SHEA: I ask that this paper be marked for iden¬ 
tification, a paper headed “This Deed” and dated May 
9,1942. 

THE COURT: Exhibit 51 for identification. 

126 (The document above referred to was marked 
Petitioner’s Exhibit No. 51 for identification.) 

MR. SHEA: I have another paper entitled “This 
Deed” and dated October 19,1943. 

THE COURT: Exhibit 52 for identification. 

(The document above referred to was marked Petition¬ 
er’s Exhibit No. 52 for identification.) 

BY MR. SHEA: 

Q Would you tell me whether or not you prepared that 
paper? A I did, sir. It is Exhibit No. 51. 

Q Exhibit No. 51, can you identify it as the deed 
given to Mrs. Maiatico, trustee, for her interest in the 
property at 1359 Connecticut Avenue? A I can. 

Q And the same for Petitioner’s Exhibit 52? A Cor¬ 
rect. The occasion for the later deed, Mr. Shea, was that 
between the date of the first deed, which was brought up 
to date by the second deed, the outstanding one-third in¬ 
terest of Mr. Gaston was purchased. 

Q Who purchased the outstanding one-third interest 
of Mr. Gaston? A All the members of the partnership. 

Q And that was the occasion for this deed? A That 
is correct. 

127 Q And was this deed alive all during the year 
1943? That is Petitioner’s Exhibit 52 for identifica¬ 
tion. A Oh, you asked if it was alive all during the 
year 1943. It only started live on October 19,1943. 

Q And was good for the rest of that year? A It w T as 
good until replaced. 

MR. SHEA: I offer in evidence, your Honor, the cer¬ 
tificate of title and deeds to Mary Jan Hovis and deeds 
to the trustee on the property at 1359 Connecticut Avenue 
the income from which is included in the deficiency. 

THE COURT: Being exhibits ? 
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MB. SHEA: Exhibits 50,51 and 52. 

THE COURT: They will be received. 

(The documents heretofore marked Petitioner’s Ex¬ 
hibits 50,51 and 52 were received in evidence.) 

BY MR. SHEA: 

Q When the building on 3130 Wisconsin Avenue was 
completed, what was done with that building, Mr. Lemm? 
A The building was placed for care and maintenance and 
operation in the hands of Tyler and Rutherford, Incorpo¬ 
rated, who are specialized in the operation of rented prop¬ 
erties for owners, and they had it from the very inception 
and, I think, right on through 1942, and 1943. 

THE COURT: WTiere is this property on Wisconsin 
Avenue? 

THE WITNESS: 3130. 

128 THE COURT: Yes, but where ? 

THE WITNESS: It is known as the Chancery 
Apartment, opposite the Cathedral. 

MR. SHEA: It is opposite the Cathedral School for 
Girls. 

THE WITNESS: It is an eight-story apartment. 

BY MR. SHEA: 

Q Would that operation include what I would under¬ 
stand as management of the building? A That is cor¬ 
rect. In other words, the co-owners had no work in 
connection with it at all. 

Q I will refer you to the property at 2501 Q Street. 
What happened when that building was completed? A 
That building was rented to the R. F. C., the Reconstruc¬ 
tion Finance Corporation. Well, to be more accurate, at 
that time it was known as the R. F. C. Mortgage Company, 
which now has been made a subsidiary of R. F. C., and 
with the understanding that R. F. C. would, and it did, 
transfer its lease to the United States Government. And 
that was right at completion. They took it over, they 
managed it throughout 1941, 1942 and 1943, or 1942 and 
1943, the years we are interested in here. It didn’t require 
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any care or attention from the co-owners because it was 
the Government. The Public Buildings took care of all 
that and they just sent in a check for rent. 

Q What happened on 1359 Connecticut Avenue 

129 when it was completed! A That was such a small 
thing. It was just a restaurant down below, and 

the tenant took care of his floor; and the second floor 
tenant, there was no maintenace required. No janitor serv¬ 
ice was required. Each tenant took care of their own. 
And the second-floor tenant in turn sent its check to the 
rental agent, in that case Randall, Hagner & Company. 
They did everything in that connection. 

MR. SHEA: That is all with this witness, your Honor. 
This is the last witness. 

THE COURT: You mav cross-examine. 

Cross Examination 
BY MR. CORBIN: 

Q Mr. Lemm, I believe you have testified that you have 
prepared partnership agreement Petitioner’s Exhibit No. 
14. A I did. 

Q What was the purpose of forming a partnership? A 
The purpose was to have some agrement in view of the 
fact that we had the interests of minor children involved, 
and I thought there should be something in writing link¬ 
ing all the owners together in the hopes that they could all 
work side by side and try to make something out of this 
property and get it improved. 

Q I believe you also testified that you prepared the 
conveyances marked Petitioner’s Exhibits 9, 10, 11, 

130 12 and 13. Will you state why those conveyances 
were not recorded? A Recordation, as I have tried 

to say before, I never record my deeds where I am one 
of many co-owners. I am following a practice that was 
established from experience, Mr. Corbin, over many years. 
I represented different clients in Washington, D. C., who 
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owned real estate in partnership as well as joint venture 
with others. The practice gathered from my experience, 
and the custom as I found it to be, when there are a 
number of co-owners and it is anticipated sooner or later 
to improve the property, to encumber it, you then have 
title complications, at times, certainly delays, occasioned 
when all people record their deeds. 

Q In cancelling those conveyances — a number of those 
have been cancelled. Where the deed has not been re¬ 
corded, all that is necessary is just to cancel the deed? 
A Surrender is the most important thing. They were 
surrendered to me, surrendered, and the idea is to cancel 
and get a new one. 

Q Where were the deeds from the time they were 
signed, Mr. Lemm? Were they signed in your office? A 
They were signed in my office. 

Q Who retained the deeds? A By one set of deeds 
to another, each party retains theirs. When they are ready 
to get a new deed they bring the old ones in and from that 
point on I retain it. 

131 Q WTio retained these deeds? A Those Jan¬ 
uary 2nd deeds? Mrs. Maiatico retained those deeds 
until about June 19, I believe it was, when new deeds 
were executed. 

MR. SHEA: That is, June 1941 ? 

THE WITNESS: 1941. 

BY MR. CORBIN: 

Q Who made the contributions to this partnership? A 
The contributions consisted, Mr. Corbin, of their respective 
interests in this property. 

Q Are they the same interests, Mr. Lemm, that were 
owned by you and Mr. Maiatico prior to the formation of 
the partnership? A Now, let’s be specific. On Lots 24 — 
for which we will use street numbers, 2401 Q Street and 
2501 Q Street and 1240 20th Street, Mr. Maiatico and I 
owned in 1940. They are the same interests that came 
into this partnership in 1941 because, although I in turn 
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had sold a portion of my interest therein and these other 
parties had acquired directly — not through me — an in¬ 
terest in 3130 Wisconsin Avenue in November, at the very 
inception, but you take the total of all of these and you 
have what there existed on January 11, 1941, when the 
partnership was formed. That was all what it con¬ 
sisted of. 

Q Who operated this partnership? A Well, it 

132 wasn’t like a drugstore business, Mr. Corbin. It was 
something that we had — we had ground there. 

In some in some instances weeds needed to be cut until 
they were improved, and that was neglected. But in the 
operation, I don’t call it a “business,” sir. I call it a 
parties’ getting together and pooling their interests in the 
business of getting a building up. If you mean who helped 
to get these buildings up, I think all of us did. I think 
I did considerable of the legal work. I saw to it that 
each party’s interests would be protected in the manner 
that I thought it should be protected, and I think that had 
something to do with getting along together for so many 
years. I tried to keep that end of it straight. 

And then, of course, on Wisconsin Avenue, Mr. Heine 
and I — and after we got started Mr. Maiatico, too — in 
getting that building up, Mr. Maiatico was very helpful. 
After we got started he was very helpful. He was a 
dragback, he held back to get started. He was the only 
one of all the co-owners who kept us back from going 
ahead. He was fearful of, maybe, vacancies, too many 
apartments going up at that time, he thought. As I say, 
it took us a lot of work — Mr. Heine and Mrs. Maiatico* 
we interceded with her. Mr. Heine even sent a telegram 
telling him to come out of his shell, in 1941. In other 
words, he was the back man of this whole organization 
trying to get this thing going. But after he did overcome 
any — I mean after he did go ahead he did his share 
and cooperated nicely on everything, like all of us 

133 did. Mr. Heine as president of the Building and 
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Supply there, of course he was the main man. 
He had got the contractors there. He knew — he was in 
daily dealings with them and he saw that they would 
get materials. I was very helpful. I would say I did my 
share^ Some of the others say they did theirs. But I will 
give the credit to Mr. Heine with regard to Wisconsin 
Avenue. 

Q Did the partnership keep books? A Oh, yes. 

Q How were they set up? How was the income earned, 
to begin with? A Income is credited to each building as 
an account called “Rent Income’’ let us say “2501 Q 
Street.” Under that account there is set forth every dollar 
that comes in and every dollar that is chargeable to “Rent 
Income.” 

I might say they weren’t so good in that when we 
first started in 1941 until some money really got into exist¬ 
ence, but we were in good shape in 1943 and pretty accu¬ 
rate before that. 

Q How about the capital accounts? Did each partner 
have a capital account? A Yes. 

Q What was credited to their accounts? A Their re¬ 
spective interests in real estate. 

Q Do you have those books here? A Yes, sir. 
134 Q What real estate do you mean? A 2501 Q 
Street, 2401 Q Street, 3130 Wisconsin Avenue, 1240 
20th Street 

Q Were the interests the same in each one of those 
properties? A The interests were one-tenth, or 10 per¬ 
cent to Mr. Maiatico; 12*4 percent to me, which is one- 
eighth; one-tenth, or two-fifths for all the trusts; and one- 
eighth to the rest of the partners. 

Q Was that true of all the properties? A That is cor¬ 
rect, sir. 

Q That is the partnership interest? A That is the 
partnership interest. 

Q Were there ever any distributions made to any of 
the partners? A There were. 
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Q What were those? A Well, in 1942, on September 
5th there was a distribution of 3,000 to the trustee — 
I particularly refreshed myself on that because I thought 
the trustee, that Mr. Maiatico and I could have it all 
available here — to $33,000 to the trustee, 750 to Mr. — 

Q Do you have those records here? A Yes. 

135 Q May we consult the records? A Surely. 
THE COURT: Do you have any witnesses, Mr. 

Corbin ? 

MR. CORBIN: No. 

THE COURT: How much longer will you take with 
this witness ? 

MR. CORBIN: It should not take but a few r minutes 
more, I should think. 

THE COURT: Proceed. 

THE WITNESS: On September 5th, there was a dis¬ 
tribution to the trustee of — I will give you all the dis¬ 
tributions. 

BY MR. CORBIN: 

Q Do you have the capital account of each one of 
those in this book? A Yes, I do. 

Q May I see it? A Surely. 

Q Now, Mr. Lemm, would you state what that capital 
account of Rose Maiatico, Trustee is composed of? A It 
is composed of her interest in the real estate embraced 
within the trust indenture, plus the 2501 Q Street convey¬ 
ances. That is in the setting up of the books in 1941. 

Q Will you state what has been credited or debited to 
that account in 1942 and 1943, and state the balance 

136 at the beginning of each year? A Yes. I will give 
you here— In 1942, there were some losses on 

some of the properties and some gains on others. There 
wras an over-all gain, and instead of figuring it out here 
I took the net of it. I can tell from here, maybe. 

In other words, I credited gains from one piece of prop¬ 
erty and then her percentage of that, gain from another, 
loss here, the rental income wasn’t sufficient to pay the 
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debts on another, but I have a net result here which accom¬ 
plished the same thing as giving you all these figures in 
detail. Well, I will have to put it this way: There was a 
credit of $14,347.35 to the trustee account from one prop¬ 
erty, from 2501 Q Street. A simpler way would be just 
to take two-fifths of that. This will come out the same 
way because the books balanced. Two-fifths of the total 
were all the general proprietorship account— I can give 
you the result in two minutes — forgetting pennies, a net 
during the year of 1942 was credited to the trustee account 
of $12,644— I haven’t taken this divisibility into account 
here — and about three cents. 

Q And in 1943, were there any distributions? A In 
1942 there was a distribution, too, of 3,000 to the trustee. 

Q How was that paid? A That was paid by check, 
that we charged to her capital account. 

137 Then, in 1943, there was a credit to the trustee 
account of $30,386.85, representing two-fifths of $75,967.11 
profit for the year 1943. And in that year there was 
charged against or, rather, withdrawn by the trustee, $1,600 
on March 11 and $1,600 on June 5th. 

Q Do you know what the withdrawals were for? A I 
think for income tax. That is what I think they were. 

Q Who was the dominating partner in this partner¬ 
ship? A I can’t answer you that. I don’t know about 
that. It would be egotism for me to say I was. 

Q You testified you are a lawyer. A I tried to keep 
the legal end of it straight, and the accounting end of it. 

Q How much time did you devote to the partnership? 
A At first, in these years, not as much as I am doing 
now. I am being very particular about every little thing. 
Oh, I would say anywheres from 25 to 50 percent of my 
time. 

MR. CORBIN: I think that is all. 
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Redirect Examination 
BY MR. SHEA: 

Q Mr. Lemm, you keep the books? A Yes. 

Q And by cash or credit — that is, any increase in 
equity after expenses and so forth and so on, you 

138 say that the trustee gets what she is entitled to for 
the children out of these properties that we are talk¬ 
ing about, 3130 Wisconsin Avenue, 2501 Q Street and 1359 
Connecticut Avenue? A Yes. 

MR. SHEA: I have here in my hand a note from Mrs. 
Maiatico acknowledging that she received the actual deeds 
mentioned. May I put that in ? 

MR. CORBIN: For what it is worth. I don’t know 
what it is worth. 

THE COURT: Exhibit 53. 

(The document above referred to was marked Petition¬ 
er’s Exhibit No. 53 and received in evidence.) 

MR. SHEA: I have nothing else to ask this witness. 
THE COURT: You are excused. 

(Witness excused.) 

MR. SHEA: I think we have left out one of the main 
things here, the returns of Jerry Maiatico for the years 
1942 and 1943 — that is, the amended return for 1942 and 
an original return for 1942 and an original return for 
1943. I offer these in evidence. 

THE COURT: Exhibits 54, 55 and 56. 

(No objection.) 

(The documents above referred to were marked Petition¬ 
er’s Exhibits 54, 55 and 56 and received in evidence.) 

139 MR. SHEA: Your Honor, there are a lot of 
original papers in there. May we have permission 

to substitute later? 

THE COURT: Photostatic copies ? 

MR. SHEA: Yes, your Honor. 

THE COURT: You may. 

Is that all? 
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MR. SHEA: That is all, your Honor. 

MR. CORBIN: Respondent rests. 

• • • • 

The Tax Court of the U. S. Admitted in Evidence 

May 27 1948 

Petitioner’s Exhibit 5 
(TRUST INDENTURE) 

L 

Being desirous of now making and executing a com¬ 
plete and effectual gift to my minor child Mary Rose Maia- 
tico, I, Jerry Maiatico (hereinafter known as the “donor”), 
of Washington, D. C., for and in consideration of One 
Dollar in hand paid, receipt whereof I do hereby acknowl¬ 
edge, do hereby assign, transfer and set unto Rose Maiatico 
as Trustee for Mary Rose Maiatico a one-fifth of my frac¬ 
tional equitable interest in the three hereinafter-described 
UNIMPROVED NON-INCOME PRODUCING pieces of 
land, the total — 

(a) cost; (b) assessed value; (c) present market value; 

(d) present encumbrances; and (e) present equity 
therein 

affecting and pertaining to the whole (represented by all 
owners of fractional interests) being set forth opposite 
the description of each of said three pieces of property, 
followed by this donor’s share or fractional interest therein 
and by the share therein represented by this gift and the 
market value of this gift: 




Value of this 
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(which also has a 2d trust of $7600), it is not repeated). 
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Said gift being held in trust by said Trustee, as aforesaid, 
subject to the administrative provisions governing same as 
provided for in Paragraph II hereof, during the minority 
of said beneficiary Mary Rose Maiatico and, upon the bene¬ 
ficiary arriving at the age of twenty-one, the same to be 
turned over to said beneficiary as provided for in Para¬ 
graph V hereof. 

II. 

(A) Preface 

WHEREAS, during a number of years last past, the 
donor, jointly with another or others, took options on, 
and/or purchased the entire fee simple title in, a number 
of non-income producing pieces of property (some of which 
they thereafter made substantially income producing by 
erecting buildings thereon, but no interest in which is in¬ 
cluded in this gift — this gift being expressly limited to 
the aforesaid interests in NON-INCOME PRODUCING 
UNIMPROVED land). Notwithstanding, that others were 
part owners with him in such other properties, the options 
and/or titles were always taken in the name of but one or 
more readily available persons (or in the name of a straw) 
whose sui juris and free-from-judgment record had thereto¬ 
fore been passed upon by the local title companies; and for 
which reason such procedure was followed as well as to 
avoid unnecessary delays and possible title complications 
which might occur if both husbands and wives of each frac¬ 
tional interest in a piece of property be at all times required 
to be necessarily and readily available to sign the many 
important papers (as well as papers of minor importance), 
documents, mortgages, notes, extensions, options, leases, 
applications- for loans and building permits, and contracts 
for materials and/or construction required of the holder of 
the record title. Such unnecessary probable delays and 
complications (bv using a different procedure than that 
heretofore successfully followed as above set forth) would 
no doubt follow and become more cumbersome by virtue of 
this and other like gifts from this donor to the other three 
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children which increases the nnmber of the already many 
owners of fractional interests therein and, instead of mak¬ 
ing it possible for this gift to maintain to present value, 
might even cause the loss thereof in event such delays and 
title complications would prevent the giving of good title 
when necessarily refinancing the property to pay off an 
overdue mortgage or placing of new mortgages. Therefore, 
carrying out donor’s understanding with the owners of the 
other fractional interests that these delays and complica¬ 
tions must at all times be avoided to enable the properties 
to be developed, leased, sold, and/or traded, and to save 
them from being lost for just such or similar reasons (and 
under which understanding the straw or holder of the rec¬ 
ord title was authorized to hold and deal with the property 
and/or proceeds without disclosing the interests of silent 
co-owners or designating that it was so held), the follow¬ 
ing provisions are necessarily made and shall apply to 
this gift in administering this Trust because at present the 
carrying charges on these properties represent a liability 
in that they are non-income producing, and can only be 
made income producing by a workable arrangement as is 
now provided for: 

(B) Administrative Provisions 

The Trustee shall have power and authority — 

(a) To follow the same procedure as is outlined in the 
Preface; 

(b) To do so jointly and/or in partnership with the own¬ 
ers of the other fractional interests in said proper¬ 
ties; and to execute any and all papers and docu¬ 
ments to carry out the same; 

(c) To do all things, and to expend from time to time 
from the income and/or principal of said Trust Prop¬ 
erty (whether from that embraced in this gift or 
other property at that time in said Trust) such 
amounts, as may in her absolute and sole discretion 
be advisable for the protection, sale, leasing, develop¬ 
ment, and/or management of the Trust Property or 
any part thereof, and/or any other property at any 
time coming under this Trust; 
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(d) To hold and retain any of the property now or here¬ 
after coming into her hands hereunder in the same 
form of investment as that in which it now is or in 
which it may be when coming into the hands of 
said Trustee, although it may not be of the char¬ 
acter of investment permitted by the laws to trus¬ 
tees; 

(e) To improve, sell, lease, mortgage, remortgage, 
and/or exchange the whole or any part of such 
property or properties or fractional interests therein 
upon such terms and conditions as she may deem 
proper, and to invest and reinvest any or all of 
the proceeds and/or trust funds at any time held 
hereunder in such stocks, bonds, leases, options, or 
other property (or fractional interests therein) as 
she may deem proper, although the same may not 
be of the character permitted for trustee’s invest¬ 
ments by the ordinary rules of law; but in no event 
and at no time (when money, notes, securities, 
and/or properties are turned over to this Trustee) 
shall the person or party so giving or paying such 
money or delivering such notes, securites and/or 
properties or dealing with the Trustee be obliged to 
see to the application thereof (this being waived) 
and this non-necessity shall be general and shall 
apply to each and every instance which might arise 
under the administration of this Trust whether by 
reason of the above or otherwise. 

m. 

In event the Trustee shall, out of her own individual 
funds, advance money to or for the benefit of this Trust 
in order to help carry and/or improve any one or more 
properties embraced within this gift or subsequently ac¬ 
quired, she shall have a personal lien thereon for the amount 
of such advances plus an amount equal to 6% interest per 
annum from the date of such advances to date of repay¬ 
ment. 
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IV. 

The Trustee shall receive as compensation for her serv¬ 
ices as Trustee an amount equal to five percentum of: 

(a) any net profit resulting from the sale of any of 
said properties; and 

(b) any net rental income belonging to this trust (if 
and when any of said properties should hereafter 
be improved and become income producing). 

V. 

Instead of reinvesting all of the proceeds from the in¬ 
come and/or sale of any property or properties before the 
beneficiary arrives at majority, the Trustee may pay the 
same or any part thereof to the guardian of said bene¬ 
ficiary; but, upon the arrival of age of the beneficiary, the 
entire corpus then belonging to this Trust (including any 
accumulated income thereon) shall thereupon stand re¬ 
leased from this Trust and said Trustee hereby agrees to 
then do all things and to execute any and all papers which 
may be necessary so that title, posesssion and/or owner¬ 
ship may be properly certified in the name of said bene¬ 
ficiary. 

VI. 

As to any and all indebtedness created or liability in¬ 
curred prior to the termination of this trust by said bene¬ 
ficiary, the income and ^principal shall be exempt there¬ 
from and not chargeable therewith. 

VII. 

In event of the resignation or decease of said Trustee, 
the donor shall in writing appoint a substitute trustee, and 
such 1 successor (substitute Trustee) shall hold office upon 
the same trust, and upon the same intents and purposes, 
and with and subject to, the same intents and purposes, 
and with and subject to, the same powers and } provisos, 
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as are hereinbefore declared and expressed of and con¬ 
cerning the same respectively, to the end and purpose that 
such Trustee, shall be vested with the said estate, and shall, 
and may, execute the aforesaid trust and powers as fully 
and particularly as if she (or he) had been named as such 
trustee in this instrument. 

IN WITNESS WHEREOF, the donor has hereto set his 
hand and seal this 2d day of January 1941. 

/s/ Jerry Maiatico (SEAL) 
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fllllUia, not parohaaar hereby bays ftron sellar and aallar hereby sella, 
transfers. and aaalgaa to paraheaer (at or oa coat teals) s four-fifths of hla 
oae-telf lataraat (this asla representing two-fifths of tte whole or of the 
total 100JC outstanding Interests therein) la aad to lot 23 la Sqaare last of 
Square 1264 looatad la tte Diet riot of Oolonbla, for tte ooa of Twenty Thousand 
Haa Hundred Seventy-three aad 20/100 (20,973.20) So liar a, aubjeot to aaoua- 
braaoao of raoord which aallar agrees to pay. tte lataatl on teraof la to oooray 
one-fifth to aald Trustee under each of aald four treats reking a total of fOor- 
flftte teraby co nveye d . 


tlhte or ain. tte partita terato agree that tte l^provaaaato which teva 
teaa o md oa aald proparty atell te oa^platad aad tao-flftte of tte aotaal 
oaat tte roof (froa aa ta area nt to aotypletlon) atell te at ooat of parohaaar and 
that paxaaaant loana atell te prooorad tteraoa for aad at tte propertloaata 
ooat aad aapaaaa of all partita la la tarot t| aad that, npoa ante ooaplatloa 
aad tte plaolng of aald loart, tte total ooat of tte Irgroweuta aad ooat of 
flnaaolng aad aaoh party* a proport loaata atera tte roof aay bo aaoartalaadi aad 
parohaaar party atell ataad ladobtsd to aallar la aa aanst equal to tte pur- 
ahaat prloa of 420,973.20 aad tao-flftte of 


(a ) tte total aotaal ooat of tha lsyoi—tt aad 
(b) tte otmlaaloa aad lataraat oa tte ooioatreotloa lore aad 
oomlasloa for prsourlng tte panaasat lota, 

laaa tao-flftha of 


tte total aaoaat of tte paraaaoBt flrat treat (to te plaosd against 
tte aaaa aftar tte projaot ahall teva teaa ooaplatadj aad tte aaoaat 
of tte aaooad treat. 


Aad It la agreed that aallar atell teva aa approprlata lion against said tao- 
flftha* lataraat teraby ooavayad for tte doa teraaadar aad ahloh (oalaaa 

sooaar or otharelaa paid) ahaU ba paid to hla oat of tte parohasar's atera 
of tte prooaads of ary sala of said preparty (or. la avaat of tte rental In¬ 
stead of tte sals thareof. than oat of tha parohaaar* e share of tte ast rental 
laooaa If aald ftuetee so alaota). Aad aald Oreator agrees to axaoata aaoh 
ftrtter assarenoas as rey Cron tins to tire ba requisite aad to teva hla wife 
Join la this oonveyaaoe baoreaa of aay doner right ate aay teva therein. 


WITHE33 their tends and ssals tha day and year hereinbefore written. 



tela t loo, Bose ter la telstlos aad Anna 9a: 
telatloo. respectively, aadar fOor treat lh- 
dantaraa froa Jerry telatloo dated 1/2/41. 
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___» a lotary Public la and for tte District of Oolmlda. 

SO K3E3Y CESTiyr that Jerry telaUaa aad lore Halation, both as hla wife and aa trustee 
for texy Boae telatloo. Kabael telatloo. lose terle telatloo aad Aaaa Teresa telatloo. 
respectively, aadar fhor treat/ Indentures froa Jerry telatloo dated January 2. 1941. all 
parties to tte aforegoing oonveyaaoe aad pnretese aad sala agreresat bearing data Janaary 
3, 1941. personally appeared before re la said Ids trio t of Oolaakla. tte aald parties being 
pare anally well b aoa n to re aa tte parsons who sireoeted tte area aad aokaawlodgad tha sons 
to bo their act and dead aa aforesaid. 

Oira aadar *y hand aad seal this 



Notary tebllo. 9.Q 
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tpSaal said too propsrtlas aakaaquant ta tka dataa of tka original oonrayanoaa* Ckaaa 
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Hntfrit States (ttourt of Appeals 

Foe the District of Columbia Circuit 


No. 10,344 


Jerey Matatico, Petitioner 
vs. 

Commissioner of Internal Revenue, Respondent 


On Petition for Review of the Decision of the Tax Court 

of the United States 


BRIEF FOR PETITIONER 

JURISDICTIONAL STATEMENT 

This case was originated through the mailing by respond¬ 
ent to petitioner by registered mail on December 26, 1945, 
of a notice of deficiency (Jt. App. 11A) pursuant to section 
272(a)(1) of the Internal Revenue Code. Pursuant to this 
section of the Code, petitioner, on March 25, 1946, within 
ninety days of the mailing of such notice of deficiency, filed 
a petition with the Tax Court of the United States (Jt. App. 
5A) for a redetermination of the deficiency. The decision of 
the Tax Court was entered February 9, 1949. (Jt. App. 
40A.) The opinion of the Tax Court (Jt. App. 19A) is re¬ 
ported at 12 T. C. 146. 
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On May 6, 1949, within three months after the decision 
of the Tax Court was rendered, petitioner filed his petition 
for review of the decision of the Tax Conrt by this Court. 
(Jt. App. 2A.) Said petition for review was filed pursu¬ 
ant to the provisions of sections 1141 and 1142 of the In¬ 
ternal Revenue Code. Venue in this Court was agreed upon 
by petitioner and respondent by stipulation in writing pur¬ 
suant to section 1141(b)(2) of the Internal Revenue Code 
filed May 6,1949. 

STATEMENT OF THE CASE 

This case involves an alleged deficiency of $19,810.25 in 
petitioner’s income and victory taxes for the year 1943. 
(Jt. App. 13A.) Under the Current Tax Payment Act of 
1943, taxes for the year 1943 are computed on the basis of 
income for the years 1942 and 1943. The income in ques¬ 
tion in this case is 1942 and 1943 rental income from certain 
interests in real property in the District of Columbia, and 
the question is whether that rental income should be taxed 
to petitioner or to petitioner’s wife as trustee for their 
minor children. (Jt. App. 19A.) 

The Tax Court’s findings of fact are substantially cor¬ 
rect. As will be set forth in the argument below, however, 
the Tax Court’s conclusions are not supported by its own 
findings of fact or by the evidence of record in this case. 

On January 2, 1941, petitioner was the owner of an un¬ 
divided one-half interest in unimproved lots located at 1240 
Twentieth Street, N. W., and 2401 Que Street, N. W., in 
Washington. He was also the owner of a one-half interest 
in the property located at 2501 Que Street, N. W., on which 
an apartment building was under construction. Petitioner 
was also the owner of a one-quarter interest in a contract 
to purchase some vacant property located at 3130 Wiscon¬ 
sin Avenue, N. W. (Jt. App. 20A.) 
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... On January 2, 1941, petitioner created four irrevocable 
trusts, one for each of his four minor children. Petition¬ 
er’s wife, Rose Maiatico, was named as trustee for each of 
the trusts. The four trust instruments are identical except 
as to the name of the beneficiary. In each trust, the peti¬ 
tioner assigned and transferred to the trustee one-fifth of 
the fractional equitable interest owned by him in the three 
unimproved parcels of property located at 2401 Que Street, 
N. W., 1240 Twentieth Street, N. W., and 3130 Wisconsin 
Avenue, N. W. in Washington. (Jt. App. 20A, 109A.) 
The property at 3130 Wisconsin Avenue is one of the three 
properties from which the income in question in this case 
was derived. (Jt. App. 33A.) The properties located 
at 2401 Que Street and 1241) Twentieth Street were 
never improved, never produced any income, and are 
not material to the determination of this case. On the same 
date, January 2,1941, petitioner executed four conveyances 
to the trustee of the fractional interests in the three prop¬ 
erties referred to in each trust. (Jt. App. 24A.) The 
trust instruments provided that the gifts were to be held in 
trust until the arrival of the beneficiary at the age of 21 at 
which time the entire corpus including any accumulated in¬ 
come should belong to the beneficiary. The trustee was 
given certain discretion in the investment of the trust prop¬ 
erty but petitioner retained no control whatsoever over the 
trust property. (Jt. App. 109A.) 

The trusts were created by petitioner upon the urging of 
his wife who wanted some financial provision to be made 
for the children so that when old enough they would have 
something to start with in whatever they undertook to do. 
The trust agreements and the conveyances were prepared 
by petitioner’s attorney, George P. Lemm, who owned an 
interest in each of the properties involved. Before making 
his wife trustee of the trusts, petitioner requested his at¬ 
torney and others to act as such trustee but they declined 
to do so. (Jt. App. 24A.) 
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At the time the trust agreements were signed in the office 
of Mr. Lemm, petitioner’s wife complained that the gift of 
interests in unimproved property was not much of a gift 
for the children and requested that the children be given an 
interest in property at 2501 Que Street, N. W. in Washing¬ 
ton on which construction of a building had been started. 
Petitioner agreed to sell to the trusts four-fifths of his one- 
half undivided interest in this property at cost to him. On 
the following day, Jan. 3, 1941, a conveyance of this prop¬ 
erty was executed by petitioner to his wife as trustee of the 
four above-mentioned trusts. Petitioner’s wife as trustee 
gave her note in the amount of $20,973.20 to petitioner. (Jt. 
App. 24A, 25A, 116A.) This note merely represented the 
assumption by Mrs. Maiatico as trustee of a proportionate 
amount of the second mortgage financing by which this 
property had been acquired. (Jt. App. 69A.) This prop¬ 
erty is the second of the three pieces of property producing 
the income in question in this case. (Jt. App. 33A.) 

Thereafter, on January 11, 1941, at the suggestion made 
by Mr. Lemm in the belief that it would facilitate the im¬ 
provement of the non-income-producing properties, an 
agreement, called a “Partnership Agreement” was en¬ 
tered into between petitioner, his wife as trustee for their 
children, George P. Lemm, his mother Katheryn E. Lemm, 
Cecelia E. Goodman and Mathilda M. Kirchner, all of 
whom were owners of fractional interests in the properties 
which have been referred to. This agreement merely re¬ 
cited that the parties were co-owners of stated real prop¬ 
erty in percentages listed opposite their names, that they 
intended to acquire another piece of property in the 1300 
block of Connecticut Avenue and that they agreed to “work 
harmoniously together in the hopes that several or all of 
[the properties owned by them] may be improved and thus 
relieve the present carrying charges, and that nothing shall 
be done or decisions made with respect thereto without con¬ 
sent of all.” (Jt. App. 26A, 27A.) 
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At this point it should be noted that two other persons 
who were owners of a one-half interest in the property at 
3130 Wisconsin Avenue were not parties to the Agreement. 
(Jt. App. 28A.) 


The third property producing the income in question in 
this case is the property located at 1359 Connecticut Ave¬ 
nue which was acquired after the execution of the Agree¬ 
ment of January 11, 1941. The parties to the Agreemeut 
assumed ownership of a two-third interest in this property 
in proportions equal to their respective interests in the 
other properties owned by them. The remaining one-third 
interest was owned at that time by one Nicholas J. Caston, 
not a party to the Agreement of January 11, 1941. (Jt. 
App. 28A, 29A.) 


Partnership returns were filed in the years in question 
for the parties to the Agreement of January 11, 1941 and 
the net rental income from the properties referred to above 
was distributed on these returns to the parties in accord¬ 
ance with their fractional interests as stated in the Agree¬ 
ment of January 11,1941. (Jt. App. 33A.) The Commis¬ 
sioner of Internal Revenue, respondent herein, in a statu¬ 
tory deficiency notice addressed to petitioner, determined 
that “no part of the rental income distributed on the part¬ 
nership return • • • is taxable to the beneficiaries of 
the trusts but is taxable in full to you.” (Jt. App. 11A- 

15A.) ? T.* 

• ■ ' • - • * * * 

It is petitioner’s position that at no time in the years in 
question was he the owner of more than a one-tenth undi¬ 
vided interest in any of the properties in question and tax 
on all the rental income attributable to his interests in the 
properties has been paid by him. 

The facts with respect to the title and improvement of 
each of the three parcels of property producing the income 
in question in this case are as follows: 
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3130 Wisconsin Avenue, N.W. 

Prior to January 2, 1941 petitioner, a former bricklayer 
and contractor (Jt. App. 29A.), advanced $250 of the $500 
deposit required on a contract to acquire this property. 
The remaining $250 of the deposit was advanced $62.50 
each by George P. Lemm, Katheryn E. Lemm, Cecelia E. 
Goodman, and Mathilda M. Kirchner. (Jt. App. 28A.) 
The contract was taken in the name of James Y. Wilson, a 
“straw”. (Jt. App. 29A.) A one-half interest in this con¬ 
tract was owned by Henry W. Heine, president of a build¬ 
ing and supply company, who paid the parties one-half 
of the initial $500 deposit. (Jt. App. 28A.) Four-fifths 
of petitioner’s one-fourth interest in this contract was 
given to his wife as trustee for his four children on January 
2, 1941. Four deeds each evidencing a one-twentieth undi¬ 
vided interest in this property vrere given to the trustee for 
each of the four separate trusts on the same date. (Jt. 
App. 20A, 24A.) Record title to this property was origi¬ 
nally taken in the name of Henry W. Heine and A. Edward 
McGarry. (Jt. App. 28A.) Subsequently, Mr. Heine 
wanted to get title out of his name and record title was 
transferred to petitioner who gave deeds to the various par¬ 
ties in interest. (Jt. App. 30A.) Mr. Heine arranged the 
financing for the acquisition of the property and also ar¬ 
ranged a construction loan for the construction of an apart¬ 
ment building on the property. In the construction of the 
building Heine was the “main man”. He dealt with the 
subcontractors and saw that they got the necessary materi¬ 
als. Mr. Heine’s one-half interest in the property was ac¬ 
quired by the other co-owners in October 1943 and there¬ 
after on October 19, 1943, petitioner as record title holder 
gave new deeds to the other co-owners evidencing their un¬ 
divided interests in the property. (Jt. App. 28A.) The 
deed dated October 19, 1943 to petitioner’s wife as trustee 
for the four children recited that it conveyed a one-tenth 
undivided interest to each of the four trusts or an aggre¬ 
gate of a two-fifths undivided interest in the property. (Jt. 
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App. 30A.) The apartment building has been under the 
management of a rental agency. A portion of the income in 
question in this case arises from rents from this property. 
(Jt. App. 33A.) 

2501 Que Street, N.W. 

Prior to January 2, 1941, this property was owned by 
petitioner and Mr. Lemm. The construction of an apart¬ 
ment building on this property had been started from the 
proceeds of a construction loan which had been negotiated 
by Mr. Lemm. (Jt. App. 27A, 59A, 96A.) On January 3, 
1941, at the insistence of petitioner’s wife, petitioner sold 
four-fifths of his interest in the property to his wife as 
trustee. The trustee assumed her proportionate share of 
the mortgage obligations against the property. (Jt. App. 
69A.) A conveyance evidencing a one-tenth undivided in¬ 
terest in this property for each of the four trusts or a total 
of an undivided two-fifths interest in the property was 
given to the trustee on January 3, 1941. (Jt. App. 24A, 
25A, 27A, 116A.) The apartment house under construction 
on this property was completed without the contribution of 
any new capital by the co-owners. (Jt. App. 96A.) This 
apartment house was leased to the United States under 
conditions requiring no management on the part of the co¬ 
owners. (Jt. App. 27A.) Income from this lease is part 
of the income in question in the case. (Jt. App. 33A.) 

1359 Connecticut Avenue, N.W. 

The Partnership Agreement of January 11, 1941 which 
was entered into at Mr. Lemm’s suggestion by petitioner, 
his wife as trustee for the four children, Mr. Lemm, Kath- 
eryn E. Lemm, Cecelia E. Goodman, and Mathilda M. Kirch- 
ner, included a proposal to acquire a vacant lot at 1359 
Connecticut Avenue, N. W. (Jt. App. 26A.) Mr. Lemm 
handled the acquisition and development of this property 
in conjunction with Nicholas J. Gaston, a business broker, 
who had prospective tenants for a building to be erected 
on the location of the property. Gaston was a party to the 
transaction to the extent of a one-third interest in the prop- 
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erty. (Jt. App. 28A, 29A.) Title to this property was 
taken in the name of Mary Jane Hovis, a “straw”, who had 
no interest in the property. The “straw’’ gave deeds to 
the individual owners representing their undivided inter¬ 
ests in the property. Petitioner’s wife as trustee for the 
four children received a deed evidencing an undivided one- 
fifteenth interest in the property to each of the four trusts 
or a total of a four-fifteenths undivided interest in the prop¬ 
erty. (Jt. App. 31 A.) Mr. Lemm arranged the financing 
for the acquisition of this property and for the erection 
of a building thereon. No new capital contributions from 
the co-owners were necessary for the acquisition or im¬ 
provement of this property. The management of the build¬ 
ing was placed in a rental agency, and no services of any 
kind were required of the co-owners thereof. (Jt. App. 
29A.) Subsequently, the interest of Mr. Gaston was pur¬ 
chased by the other co-owners (Jt. App. 100A) and new 
deeds to the co-owners were given by Mary Jane Hovis, the 
“straw”, petitioner’s wife as trustee receiving a deed evi¬ 
dencing a one-tenth undivided interest for each of the four 
trusts or a total of a two-fifths undivided interest in the 
property. (Jt. App. 31A). This is the third property from 
which the income in question in this case arises. (Jt. App. 
33 A.) 

It was the practice of petitioner and Mr. Lemm and their 
transferees to keep record title to the various properties in 
the name of a “straw” or nominee who in turn would give 
deeds to the co-owners evidencing their interests, which 
deeds were not recorded. When any change occurred in 
the ownership or a new mortgage was made, new deeds 
were executed and given to the co-owners to bring their 
interests up to date. The prior deeds were surrendered and 

marked canceled on the face thereof. (Jt. App. 29A-31A.) 

* * 

Keeping record title in the name of a straw or nominee 
is a practice generally followed in the District of Columbia 
where property is owned by more than one person. It fa- 
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cilitates dealing in the property in that the signature of 
only one person and his spouse, if any, is required. : It also 
facilitates title searches. Another reason for the practice 
is that some owners do not wish their interests in real 
property to be of record. Mr. Lemm did not want his inter¬ 
ests in the property to be disclosed. (Jt. App. 31A.) 

The buildings on the three properties in question were 
erected and completed by contractors other than petitioner. 
(Jt. App. 29A). , 

During the construction of the buildings on the property 
in question, petitioner’s wife visited the various jobs on the 
average of about twice a week. At such times she would 
talk to the superintendent. When she acquired her interest 
as trustee in 2501 Que Street, not too much work had been 
done and things were going slowly so she personally rec¬ 
ommended the plastering, painting and roofing subcontrac¬ 
tors for the building. She recommended the painting sub¬ 
contractor for the building at 3130 Wisconsin Avenue. This 
was the same subcontractor who did similar work on the 
Que Street property. Upon completion of the building at 
1359 Connecticut Avenue she objected to the proposed 
plans for a tenant for the second floor of the building and 
another tenant was selected who remodeled the second floor 
to suit himself. (Jt. App. 32A, 68A, 74A, 82A, 83A.) 

Mr. Lemm, who represented all the parties to the agree¬ 
ment of January 11,1941, made most of the final decisions 
with respect to the properties in question. He did most of 
the work which was required and entered into contracts 
with subcontractors which contracts were signed by peti¬ 
tioner as record owner. (Jt. App. 32A.) 

Books of account for the partnership were set up and 
kept by Mr. Lemm. Petitioner knew very little about the 
books of account. Capital accounts were set up for each 
of the parties to the Agreement of January 11, 1941 in 
which their respective interests in the properties were cred- 
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ited. The net income in their respective shares was also 
credited to each account. (Jt. App. 31 A, 32A.) 

During the years 1941 to 1943 payments out of income 
aggregating $93,300 were made on the principal of loans 
outstanding on the properties involved. (Jt. App. 32A.) 

During 1942 petitioner’s wife as trustee received $3,000 
in cash and during 1943 she received two cash payments of 
$1600 each from the net rentals. These amounts were used 
for the payment of income taxes for the trusts and insur¬ 
ance for the beneficiaries. None of it was used for house¬ 
hold expenses, for the support of petitioner and his wife or 
for the payment of any of their obligations. (Jt. App. 

32 A.) 

The partnership returns for 1942 and 1943 showed an 
allocation of net income to petitioner in the respective 
amounts of $7,657.19 and $10,940.44. Net income was al¬ 
located to petitioner’s wife as trustee under the four trusts 
in the amounts of $16,228.76 and $29,360.11. (Jt. App. 

33 A.) 

The reported distributions on the partnership returns in¬ 
cluded $3600 each for petitioner and Mr. Lemm in the years 
1942 and 1943 in addition to the proportionate amount of 
the net income to which they were entitled by reason of 
their fractional ownerships in the properties in question. 
(Jt. App. 34A.) This sum of $3600 represented salary 
which was allowed to petitioner and Mr. Lemm by all of 
the other parties because of their extra work. (Jt. App. 
75 A.) 

In his income tax returns for 1942 and 1943, petitioner 
reported the respective amounts of $7,657.19 and $10,940.44 
referred to above as received from the partnership. In de¬ 
termining petitioner’s tax liability for 1943 the Commis¬ 
sioner included in petitioner’s taxable income for 1942 the 
amount of $16,105.60 and for 1943 the amount of $29,360.11, 
the amounts reported on the partnership returns as distrib- 
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utable to petitioner’s wife as trustee for their four children 
under the four trusts dated January 2, 1941. (Jt. App. 
34 A.) 

The amounts reported as distributable to petitioner’s 
wife as trustee under the four trusts were reported by her 
on fiduciary income tax returns filed by her for the years 
1942 and 1943 for each of the four trusts involved herein. 
Fiduciary income tax returns had also been filed by her 
for the year 1941. (Jt. App. 33A.) 

Petitioner reported the gifts to his wife as trustee for 
his four children in a gift tax return filed for the year 1941. 
(Jt. App. 32A, 33A.) 

The tax deficiency determined by the Commissioner in 
petitioner’s income and victory tax liability for 1943 is the 
amount of $19,810.25. In addition to the matters here in 
dispute the Commissioner made an additional small ad¬ 
justment in petitioner’s return for 1942 which was not 
contested by petitioner. (Jt. App. 11A-17A.) 

STATUTES AND REGULATIONS INVOLVED 

This case presents questions under sections 22(a), 181, 
182(c), 187, and 3797(a)(2) of the Internal Revenue Code 
and sections 29.22(a)-l and 29.3797-4 of Regulations 111. 
For convenience the full texts of these sections of the 
Code and of the Regulations are included in a separate 
appendix at the end of petitioner’s brief. 

STATEMENT OF POINTS 

1. The Tax Court erred in its treatment of this case as 
a family partnership case. 

2. The Tax Court erred in applying to the facts of this 
case objective standards to test the validity of the partner¬ 
ship here involved for tax purposes. 
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3. The Tax Court erred in holding that “in order to 
sustain a family partnership for tax purposes, it must be 
shown that the members of the family taken into the part¬ 
nership either invested capital originating with them or 
substantially contributed to the control and management 
of the business or otherwise performed vital additional 
services, or did all of these things.” 

4. The Tax Court erred in failing to decide whether or 
not the parties intended to be partners in the ownership of 
real property. 

5. The Tax Court erred in holding that “whatever serv¬ 
ices were rendered by the wife were minor and of such a 
character as are often performed by a wife interested in 
the business affairs of her husband.” 

6. The Tax Court erred in failing to hold that the serv¬ 
ices performed by the wife as trustee for the children were 
entirely consistent with the services to be expected of the 
co-owner of real property. 

7. The Tax Court erred in failing to hold that the in¬ 
come here in question was produced by invested capital and 
not by the performance of personal services. 

8. The Tax Court erred in holding that petitioner’s wife 
as trustee did not have dominion and control of the corpus 
of each trust. 

9. The Tax Court erred in holding that “the income 
allocated to petitioner and his wife as trustee, which was 
produced by the efforts of petitioner and others, not includ¬ 
ing his wife or children continued to be used for the same 
business and family purposes as before the creation of the 
trusts and the partnership.” 

10. The Tax Court erred in failing to hold that income 
allocated to petitioner’s wife as trustee which was applied 
to the payment of loans against the trustee’s property in¬ 
ured to the exclusive benefit of the trusts. 
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11. The Tax Court erred in holding that “So far as 
dominion and control over the properties and business were 
concerned, or so far as the use of the income derived there¬ 
from was concerned, the creation of the trusts or the part¬ 
nership made no substantial change.” 

12. The Tax Court erred in holding that the cases of 
George K. Brennen, 4 T. C. 1260, Paul G. Greene, 7 T. C. 
142, and Edwin F. Sandberg, 8 T. C. 423, are distinguish¬ 
able from this case. 

13. The Tax Court erred in failing to follow a long 
line of administrative rulings of the Bureau of Internal 
Revenue and Tax Court decisions acquiesced in by the Com¬ 
missioner of Internal Revenue which hold that income from 
real property may be apportioned between the co-owners 
of that property on their separate tax returns. 

14. The Tax Court erred in holding that the partnership 
here involved, “so far as petitioner’s wife as trustee is con¬ 
cerned, is not recognizable for income tax purposes.” 

15. The Tax Court erred in failing to hold that peti¬ 
tioner intended to make bona fide gifts of interests in real 
property to his wife as trustee for their minor children. 

16. The Tax Court erred in failing to hold that peti¬ 
tioner’s wife as trustee for their minor children was the 
actual owner of interests in real property and of the in¬ 
come arising from such interests. 

17. The Tax Court erred in holding that “petitioner is 
taxable under section 22(a) of the Internal Revenue Code 
on the income of the partnership for the taxable years dis¬ 
tributed to petitioner’s wife, as trustee for their four chil¬ 
dren, as shown in the partnership returns.” 
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SUMMARY OF ARGUMENT 

It is petitioner’s position that he has created valid irre¬ 
vocable trusts for the benefit of his four children and that 
the gifts which he made of undivided interests in real prop¬ 
erty to those trusts were valid gifts. There is nothing in 
the trust instruments, in the actual administration of the 
trusts, or in the use of trust income which can cast doubt 
on the validity of the trusts. The rule of Helvering v. Clif¬ 
ford, 309 U. S. 331 (Feb. 26, 1940), is wholly inapplicable 
to the facts in this case. The rental income from the inter¬ 
ests in the real property owned by the trusts is properly 
taxable to the trusts and not to petitioner, as contended by 
respondent. 

The Tax Court erred in holding that petitioner’s wife as 
trustee had no dominion or control over the property in 
question or the income from the property. In arriving at 
this holding, the Tax Court drew erroneous conclusions 
from its own findings of fact and the evidence of record 
with respect to the practice of the parties following the 
custom in the District of Columbia in holding record title in 
a straw name. It drew equally erroneous conclusions from 
the fact that the rental income in question was applied on 
loans against the property owned by the trustee without 
considering the fact that such payments increased the 
equity of the trustee in such property for the sole benefit of 
the children. 

That the trustee was an actual co-owner of interests in 
the property producing the rental income here in question 
and had dominion and control over such property is dem¬ 
onstrated from the trust instruments, the deeds actually 
delivered to her and retained in her possession, the partner¬ 
ship agreement and the actual operations of the partner¬ 
ship and the trusts. Under District of Columbia law the 
trustee as a co-owner was entitled to an accounting for her 
share of the rents and profits from the property if they 
were ever withheld from her, which they were not, and to a 
partition of the property if she should so desire. Under a 





15 


long line of tax rulings of the Bureau of Internal Revenue 
and decisions of the courts where property is owned by a 
husband and wife as joint tenants or as tenants by the en¬ 
tirety, the income from the property may be divided be¬ 
tween them for tax purposes. These rulings and decisions 
apply a fortiori to a case of tenants in common. The Tax 
Court erred in failing to follow this line of rulings and de¬ 
cisions in this case. 

In view of the actual ownership by petitioner’s wife as 
trustee of interests in the real property producing the 
rental income here in question, it is unnecessary to consider 
whether the partnership agreement between petitioner, his 
wife as trustee, and four other co-owners of the real prop¬ 
erty in question is recognizable for tax purposes. The 
Commissioner of Internal Revenue and the Tax Court have 
erroneously treated this case as a family partnership case. 
Treating it as such, however, the decision of the Tax Court 
is nevertheless erroneous. This decision rendered prior to 
the decision of the Supreme Court in Commissioner v. Cul¬ 
bertson, .U. S., 93 L. Ed. Adv. Ops. 1331 (June 27, 

1949), is based entirely on the same interpretation of the 
prior cases of Commissioner v. Tower , 327 U. S. 280, 90 L. 
Ed. 670 (Feb. 25,1946), and Lusthaus v. Commissioner, 327 
U. S. 293, 90 L. Ed. 679 (Feb. 25,1946), that was held to be 
in error in the Culbertson decision. The Tax Court adopted 
a strictly objective approach to the problem and erred in 
failing to give any consideration whatsoever to what may 
have been the intention of petitioner in creating the trusts 
or of all the parties in entering into the partnership agree¬ 
ment. 

The Tax Court, furthermore, reached erroneous conclu¬ 
sions with respect to the significance of the services ren¬ 
dered by the trustee, referring to such services as of such a 
character as are often rendered by a wife interested in the 
business affairs of her husband, without giving any consid¬ 
eration to the fact that such services were also entirely 
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consistent with those to be expected of any co-owner of 
rental property. See Weriig v. Commissioner, decided by 
this Court July 18,1949,495 CCH119348. 

Neither the findings of fact of the Tax Conrt nor any of 
the evidence in this case will support a decision that peti¬ 
tioner is taxable on the rental income from the property 
interests owned by his wife as trustee for their children. 
The decision of the Tax Court should, therefore, be re¬ 
versed. 


INTRODUCTION TO THE ARGUMENT 

This case involves rental income from real properties in 
the District of Columbia fractional interests in which were 
owned by petitioner, his wife as trustee for their minor 
children, and four other persons, all of whom were parties 
to an agreement dated January 11,1941, called a “Partner¬ 
ship Agreement”. Other persons who were not parties to 
the so-called “Partnership Agreement” also owned frac¬ 
tional interests in certain of the properties. 

The rental income in question was reported by the trus¬ 
tee in fiduciary returns for the years 1942 and 1943. This 
income was reported as distributable to her in partnership 
returns for the same years reporting income from the prop¬ 
erties owned by the parties to the Agreement of January 
11,1941. 

This case was originated through the determination by 
the Commissioner of Internal Revenue in a statutory de¬ 
ficiency notice addressed to petitioner that “no part of the 
rental income distributed on the partnership return • • • 
to the trusts, created for the benefit of [petitioner’s four 
children] is taxable to the beneficiaries of the trusts but is 
taxable to you.” 

It is evident from this statutory notice that the case was 
initiated in the Bureau of Internal Revenue because it 
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seemed to fall within the pattern of the family partnership 
cases. The so-called Partnership Agreement of January 
11,1941, however, merely evidenced the common ownership 
by the parties of certain parcels of real property, their 
common intention to acquire an additional parcel of real 
property in the same ratio of ownership as the property 
already held by them, and their agreement to work har¬ 
moniously together for the improvement of some or all 
of these properties bnt with the understanding that nothing 
should be done without the consent of all. In no respect did 
this agreement alter the rights or liabilities of the parties as 
they already existed by reason of their co-ownership of the 
real property referred to in the agreement. But the exist¬ 
ence of this Agreement, called a “Partnership Agreement”, 
and the filing of the partnership returns, which is required 
by the Internal Revenue Code for a joint venture in the 
ownership of real property, sec. 187, sec. 3797(a)(2), I. 
R. C., created an illusion which in the eyes of a revenue 
agent may have seemed to fit the pattern of the usual fam¬ 
ily partnership cases and apparently resulted in this case 
being initiated by the Bureau of Internal Revenue. If 
there had been no partnership agreement, if petitioner had 
been successful in his efforts to find someone outside the 
family to act as trustee, or if partnership returns had not 
been filed, this case probably would never have arisen. 

Notwithstanding the foregoing, this case has been treated 
by the Commissioner and by the Tax Court as a typical 
family partnership case under rules which have heretofore 
been applied to operating businesses owned by family 
groups. 

It is petitioner’s position that he created valid trusts for 
his children, that the trusts were the owners of the property 
which produced the rental income in question in this case, 
that the trusts, not petitioner, are taxable on such income, 
and that it is unnecessary to give consideration to the ques¬ 
tion whether the joint venture in real property ownership 
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here involved is fully recognizable for tax purposes under 
the rules heretofore applied to operating businesses owned 
by family groups. 

It is petitioner’s further position that even under the 
family partnership rules, if those rules are correctly ap¬ 
plied, the joint venture here involved is fully recognizable 
for tax purposes as a partnership and that the petitioner is 
not liable for the deficiency assessed. 

These separate positions taken by petitioner before the 
Tax Court are somewhat confused in the decision of that 
Court. The Tax Court in treating the case primarily as a 
family partnership case has erred in its conclusions with 
respect to both of these issues, although its findings of fact 
are essentially correct under the undisputed evidence of 
record in this case. 

Petitioner is entitled to a reversal of the Tax Court de¬ 
cision herein if he is correct on either of his positions re¬ 
ferred to above. These separate positions will be dis¬ 
cussed in detail below. Since the case has been treated by 
the respondent and by the Tax Court as a family partner¬ 
ship case, that issue will be considered first. 

ARGUMENT I 

The Joint Venture or Partnership Is Fully 
Recognizable for Tax Purposes 

The Internal Revenue Code defines a partnership as in¬ 
cluding a syndicate, group, pool, joint-venture, or other 
unincorporated organization, through or by means of which 
any business, financial operation, or venture is carried on 
and which is not a trust, estate or corporation. I. R. C. 
sec. 3797(2). The co-owners of the real property here in¬ 
volved were undoubtedly within this definition of partner¬ 
ship, and under section 187 I. R. C. were undoubtedly re¬ 
quired to file partnership returns. Parenthetically, it may 
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be observed that there must be many cases of co-owners of 
rental property who do not file partnership returns but 
merely report their shares of the net rents in their indi¬ 
vidual returns. 

Thus, in this case the parties were required under the 
Internal Revenue Code to file partnership returns and it 
was compliance with this requirement that contributed to 
the illusion that this case was within the family partnership 
pattern, resulting in the present litigation. 

It is petitioner’s position that this is not a case in which 
the taxability or non-taxability of the income to petitioner 
must be determined solely by reference to the family part¬ 
nership doctrine. 

Treating the case, however, as a family partnership case, 
as have the Commisisoner and the Tax Court, erroneous 
rules of law have been applied and erroneous conclusions 
have been reached from the undisputed evidence. 

The Tax Court Erroneously Applied Objective Tests and 

Did not Give Consideration to the Intention of the Parties 

As the basis for its decision, which was rendered prior 
to the decision of the Supreme Court in Commissioner v. 

Culbertson, .U. S_, 93 L. Ed. Adv. Ops. 1331 (June 

27, 1949), the Tax Court said (Jt. App. 35A): 

“It is well settled that in order to sustain a family 
partnership for tax purposes, it must be shown that 
the members of the family taken into the partnership 
either invested capital originating with them or sub¬ 
stantially contributed to the control and management 
of the business, or otherwise performed vital additional 
service, or did all of these things. Commissioner v. 
Tower, 327 U. S. 280; Lustftaus v. Commissioner, 327 
U. S. 293.” 

This is the identical objective aproach to the partnership 
problem which was held to be in error by the Supreme Court 
in the Culbertson case. In that case the Supreme Court held 
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that the existence or nonexistence of a partnership for tax 
purposes is not to be determined by “some objective stand¬ 
ard,” but is to be determined by the “true intent” of the 
parties. In this case as in the Culbertson case the Tax 
Court made no findings of fact and expressed no conclusion 
with respect to the intent of the parties, but “focusing en¬ 
tirely upon the concepts of ‘vital services’ and ‘original 
capital’, simply decided that the alleged partners had not 
satisfied those tests when the facts were compared with 
those in the Tower Case.” 93 L. Ed. Adv. Ops. at page 
1337.) 

Thus, the Tax Court committed a clear error of law in 
reaching its decision in this case. 

The actual intention of the petitioner and the other par¬ 
ties in this case is clearly reflected from the Tax Court’s 
findings of basic fact and from the evidence of record. 
The Court found that the trusts were irrevocable and found 
no evidence of lack of bona tides in the creation of the trusts 
or the partnership. As a matter of fact, the evidence is 
to the effect that the trusts and the partnership were bona 
fide. Furthermore, it is accepted law that a trustee may 
own property and may be a member of a partnership. 
With these preliminaries, we may examine the matter of 
“intention.” 

Petitioner created the trusts on the urging of his wife. 
He intended to make provision for his children so they 
would have something to start with on reaching the age of 
twenty-one years. Petitioner advised his lawyer, Mr. 
Lemm, that he wanted to provide for his children, and Mr. 
Lemm suggested the trusts as the best method of accom¬ 
plishing this purpose. Petitioner made an effort to secure 
someone outside the family to act as trustee. He asked his 
lawyer, the vice-president of a bank, and others, but all 
declined to act, and he, therefore, named his wife as trustee. 
(Jt. App. 24A, 46A-48A, 70A, 79A, 90A-91A.) 
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When the trusts were executed on January 2, 1941, peti¬ 
tioner’s wife objected that not enough was being given to 
the children because the property conveyed to the trustee 
was at that time all unimproved. At her urging, petitioner 
on the following day conveyed to the trustee fractional in¬ 
terests in the property at 2501 Que Street on which a build¬ 
ing was under construction. (Jt. App. 24A.) 

Petitioner’s intention that the property should be im¬ 
proved if possible and that the income therefrom should be 
accumulated for the benefit of the children is set forth in 
the trust instruments. (Jt. App. 119A.) 

The owners of fractional interests in the property joined 
in a so-called 4 ‘Partnership Agreement” dated January 11, 
1941, agreeing that some or all of their commonly held prop¬ 
erty should be improved, but that nothing should be done 
without the consent of all. (Jt. App. 26A.) The partner¬ 
ship agreement was entered into at the suggestion of Mr. 
Lemm, petitioner’s attorney and one of the co-owners of the 
property in his own right, because he felt it would facilitate 
the working together of the parties for the improvement of 
the property. Mr. Lemm was also concerned because one 
of the co-owners was a trustee representing minors and he 
believed it was advisable to have this document evidencing 
her interest and expressing the general intention of the 
parties signed by all the co-owners. (Jt. App. 26A, 92A, 
102A.) Books setting forth the capital accounts and the 
interests of all parties in the income from the property 
were set up and kept by Mr. Lemm. The income attributa¬ 
ble to the interests of the trustee in the property was all 
allocated to her on the books. (Jt. App. 31 A, 32A.) No 
trust income was used for the support of the children, and 
none was used for the family purposes of petitioner or his 
wife. The trust income was all used for the children’s in¬ 
terests as provided by the trusts. The only cash received 
by the trustee was expended for taxes and insurance for 
the children. (Jt. App. 32A.) The balance of the net ren- 
% 
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tals allocable to the trustee was used to reduce the trustee’s 
share of the mortgage indebtedness against the property 
and thereby increase the trustee’s equity in the property. 
(Jt. App. 32A, 99A.) This income was thus accumulated 
solely for the benefit of the children as intended by peti¬ 
tioner and as provided in the trust instruments. 

From the foregoing it is clear that it was the intention 
of all parties concerned that Mrs. Maiatico as trustee should 
be the bona fide owner of the property conveyed to her as 
such trustee and the bona fide owner of the income produced 
therefrom to be held by her for the benefit of their children 
and that she should be a real member of the partnership. 

The Tax Court made no finding or conclusion whatsoever 
with respect to this intention but merely concluded that the 
trustee performed no vital services and contributed no 
capital originating with her and therefore could not be a 
partner for tax purposes. The Tax Court failed altogether 
to relate the evidence with respect to the services per¬ 
formed and capital contributed by the trustee to the inten¬ 
tion of the parties. This was clearly erroneous under the 
decision in the Culbertson case. 

The Tax Court Erred in Its Evaluation of the 
Services Rendered by the Trustee 

In addition to failing to relate the evidence with respect 
to the services performed and the capital contributed by 
the trustee to the question of intention the Tax Court 
reached erroneous conclusions with respect to the contri¬ 
butions of services by the trustee. 

With respect to the contributions of services and capital 
the Supreme Court said in the Culbertson case (93 L. Ed. 
Adv. Ops. at page 1338): 

“If, upon a consideration of all the facts, it is found 
that the partners joined together in good faith to con¬ 
duct a business, having agreed that the services or 
capital to be contributed presently by each is of such 
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value to the partnership that the contributor should 
participate in the distribution of profits, that is suffi¬ 
cient The Tower case did not purport to authorize 
the Tax Court to substitute its judgment for that of 
the parties; it simply furnished some guides to the 
determination of their true intent.” 

In applying the foregoing it must be remembered that 
all kinds of joint-ventures are treated as partnerships by 
the Internal Revenue Code. See Wenig v. Commissioner, 

_App. D. C., decided by this Court July 18, 1949; 

sec. 3797(a)(2), I. R. C.; Reg. Ill, sec. 29.3797-4. Since 
the conduct of the parties must necessarily be different in 
different kinds of joint enterprises, the objective evidence 
of their real intentions in such varying enterprises must 
also be different. It is obvious that the co-ownership of 
rented property under the management of an independent 
realty agency does not require the same amount of manage¬ 
ment and services as are required in the operation of a 
manufacturing business ( Wenig v. Commissioner, supra), 
in the operation of a cattle ranch ( Commissioner v. Cul¬ 
bertson, supra) or in any of the many other operating busi¬ 
nesses in which family partnerships have been upheld by 
the courts. See cases cited in footnote 8 of Wenig v. Com¬ 
missioner, supra. 

The Tax Court in this case concluded that the services 
of petitioner’s wife as trustee “were minor and of such a 
character as are often performed by a wife interested in 
the business affairs of her husband.” (Jt. App. 36A.) 
The record discloses and the Tax Court found as facts that 
Mrs. Maiatico frequently visited the various properties 
when the buildings were being constructed and conferred 
with the superintendent on the job. When she acquired an 
interest in 2501 Que Street not too much had been done and 
things were going slowly so she suggested the plastering, 
painting and roofing subcontractors for that building. She 
suggested the painting subcontractor for the 3130 Wiscon¬ 
sin Avenue building. She objected to a proposed tenant 
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for the 1359 Connecticut Avenue building and that tenant 
was thereupon dropped and the property was then leased 
to another tenant. (Jt. App. 32A, 68A, 74A, 82A, 83A.) 
The actual operation of the properties after they were 
completed was in the hands of real estate management 
firms or of tenants who operated for themselves. There 
was obviously very little in the way of actual management 
or services to be performed by any of the parties them¬ 
selves. (Jt. App. 27A, 28A, 29A.) The work performed 
by Mrs. Maiatico was clearly consistent with that to be 
expected from any co-owner of such property. The fact 
that it may also have been consistent with that of an inter¬ 
ested wife cannot deny to the wife the real interest in the 
venture intended by the parties. See Wenzg v. Commis¬ 
sioner, swpra. 

The question to be decided in this case is whether cer¬ 
tain income is taxable to petitioner or to his wife as trustee. . 
Yet, the Tax Court in attempting to evaluate the services 
of the trustee does not compare her services with those of 
petitioner alone but compares them with the sum total of 
services performed by all co-owners of the properties in 
question including persons not parties to the so-called Part¬ 
nership Agreement. (Jt. App. 36A.) The record discloses 
that many of the important services at the time the various 
properties were being improved were performed by persons 
other than petitioner or the trustee. Petitioner, although 
himself a builder and contractor, did none of the actual 
work on these properties. The handling of the contracts 
was mostly done by Mr. Lemm. Mr. Lemm also handled 
the books of account. In the development of the Wisconsin 
Avenue property, Henry J. Heine, a building supplier, was 
the “main man.” (Jt. App. 28A, 29A, 31 A, 32A.) Surely 
the fact that many important services were performed by 
persons other than petitioner or the trustee cannot be evi¬ 
dence that petitioner did not really intend that his wife as 
trustee should be a bona fide member of the partnership. 
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The parties to the agreement of January 11, 1941 them¬ 
selves evaluated the services performed by each and agreed 
among themselvs that petitioner and Lemm should have 
$3600 each as salary for their extra services. (Jt. App. 
75A.) This fact, far from contributing to the support of 
the conclusion of the Tax Court as it seems to assume, is 
clearly in petitioner’s favor. It is the kind of evaluation 
by the parties, reasonable on its face, which, under the 
Culbertson decision, the Tax Court is not justified in dis¬ 
turbing. Commissioner v. Culbertson, 93 L. Ed. Adv. Ops. 
at p. 1338. This evaluation of the services of petitioner 
and Mr. Lemm in the total amount of $7200 per year for 
the two years here in question, as contrasted with the total 
net income reported on the partnership returns, namely 
$47,771.91 for 1942 and $80,601.09 for 1943 (Jt. App. 33A), 
is a clear indication of the parties’ view that the services 
performed were relatively unimportant in the production 
of the income. 

The issue in partnership cases has been stated to be— 
“Who earned the income of the business?” Wenig v. Com¬ 
missioner, supra. In the instant case the Tax Court char¬ 
acterized the income in question as “produced by the efforts 
of petitioner and others, not including his wife and chil¬ 
dren.” (Jt. App. 38A.) This characterization ignores the 
facts found by the Tax Court that the income in question 
is rental income from three buildings, two of which were 
managed by rental agencies, and the other of which re¬ 
quired no management or services, the tenant taking care 
of the same. (Jt. App. 27A, 28A, 29A, 33A.) The income 
in fact was earned primarily by the property itself. 

From all of the foregoing, the errors of the Tax Court in 
its conclusions which relate to the vital services test of the 
validity of the partnership or joint venture here involved 
are obvious and are in themselves grounds for reversal of 
the Tax Court’s decision. 
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The Tax Court Erred in Its Conclusions With Respect 
to the Capital Contribution of the Trustee 

The Tax Court committed similar errors in its considera¬ 
tion of the capital contribution of the trustee to the joint- 
venture as a test of its validity for tax purposes. A part 
of this capital originated in the gifts to the trustee from 
petitioner. Another part was acquired in the deal for 1359 
Connecticut Avenue which was engineered by Lemm and 
Gaston, and which required no new capital investment by 
any of the parties. (Jt. App. 28A, 29A.) Another part 
was acquired vrhen the one-half interest of Mr. Heine in 
3130 Wisconsin Avenue was purchased using funds pro¬ 
duced by the property itself. (Jt. App. 28A.) The Tax 
Court erroneously assumed that the gift origin of a part 
of this capital contribution automatically operated against 
the determination of the existence of a partnership. This 
conclusion is erroneous under the decision in the Culbertson 
case. 

In the Culbertson case the Supreme Court, referring to 
its holding in the Tower case, said (93 L. Ed. Adv. Ops. at 
page 1338): 

“We did not say that the donee of an intra-family gift 
could never become a partner through investment of 
the capital in the family partnership, any more than 
•we said that all family trusts are invalid for tax pur- 
purposes in Helvering v. Clifford, 309 U. S. 331, 84 L. 
ed. 788, 60 S. Ct. 551, supra. The facts may indicate, 
on the contrary, that the amount thus contributed and 
the income therefrom should be considered the property 
of the donee for tax, as well as general law, purposes. ’ ’ 

Again, the Court said (93 L. Ed. Adv. Ops. at page 1339): 

“But application of the Clifford-Horst principle does 
not follow automatically upon a gift to a member of 
one’s family, followed by its investment in the family 
partnership.” 
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The Supreme Court further said (93 L. Ed. Adv. Ops. 
at page 1339): 

“If the donee of property who then invests it in the 
family partnership exercises dominion and control over 
that property—and through that control influences the 
conduct of the partnership and the disposition of its 
income—he may well be a true partner. Whether he 
is free to, and does, enjoy the fruits of the partnership 
is strongly indicative of the reality of his participation 
in the enterprise. ’ 7 

The Tax Court in its decision in this case stated: 
“Neither did she [the trustee] have dominion and control 
of the corpus of each trust.” (Jt. App. 38A.) This con¬ 
clusion is clearly erroneous. It is based upon the facts that 
the trusts provided that title might be held by a straw 
“authorized to hold and deal with the property and/or 
proceeds without disclosing the interests of silent co-owners 
or designating that it was so held”, that petitioner acted 
as straw to hold record title to two of the properties (3130 
Wisconsin Avenue and 2501 Que Street), and that none of 
the conveyances to the trustee nor trust instruments were 
recorded. (Jt. App. 38A.) The Tax Court may have mis¬ 
understood what the parties meant by a “straw”. The 
practice of keeping record title in the name of a straw was, 
however, fully explained in the record and the Court found 
as a fact that this practice was in accordance with the prac¬ 
tice generally followed in the District of Columbia where 
property is owned by more than person. (Jt. App. 29A, 
97 A, 98A, 102 A, 103 A.) 

The provisions of the trusts here involved with respect 
to permitting title to remain in a straw name did not con¬ 
stitute the straw the beneficial owner nor authorize him to 
act as such in his personal discretion. Clearly, the straw 
had no personal authority or discretion whatsoever. The 
record title holder of the property at 1359 Connecticut 
Avenue was an outsider having no interest in the property. 
(Jt. App. 31 A.) Petitioner who was record title holder of 
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the 3130 Wisconsin Avenue and 2501 Que Street properties, 
not only for his wife as trustee, but also for all the other 
owners, had no authority to deal with such property with¬ 
out the unanimous consent of all the owners. As a matter 
of fact he became record title holder of the property at 
3130 Wisconsin Avenue only because the record title holder 
wanted the title changed from his name. He w r as a mere 
straw for the co-owners. (Jt. App. 26A, 29A-31A, 74A.) 
As a practical matter he could not under any circumstances 
have conveyed record title without his wife joining in the 
deed. Her signature wrould have been necessary to release 
her dower interest if nothing more. She actually signed 
all deeds executed by her husband to the other parties in 
interest. (Jt. App. 30A, 31 A, 118A, 120A.) Thus the sig¬ 
nature and consent of Mrs. Maiatico was as necessary to 
any dealing with this property as if she held record title 
herself. This fact was erroneously overlooked by the Tax 
Court. The two deeds included in the Joint Appendix at 
pages 118A and 120A are fair samples of all the deeds given 
by petitioner as record title holder to evidence the actual 
ownership of all the co-owners. It will be noted that Mrs. 
Maiatico joined with her husband in the execution of those 
deeds. 

Notwithstanding its express finding with respect to the 
practice in the District of Columbia, the Tax Court, in its 
opinion, makes a point of the fact that the deeds to the 
trustee were unrecorded. (Jt. App. 38A.) These deeds 
were validly executed and delivered. They were retained 
by Mrs. Maiatico in her personal possession, as was the 
case of all the deeds to the other co-owners. She could 
have placed them of record at any time she saw fit. The 
record fully explains why the deeds w r ere not recorded and 
why the co-owners wished them to remain unrecorded. (Jt. 
App. 71 A, 97A, 98A, 102A, 103A, 122A.) Petitioner offered 
to produce the notary public wiio acknowledged the execu¬ 
tion of the deeds to testify as to the execution, but counsel 
for respondent said he was not contesting the acknowledg- 
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ment of the deeds and the Tax Court ruled that, this testi¬ 
mony would be unnecessary. (Jt. App. 77A.) The Tax 
Court did not find that these deeds were mere shams and 
any such finding would have been clearly contrary to the 
evidence of record in this case. In Allen v. Beazley, 157 F. 
(2d) 970 (CCA-5, November 14,1946), the fact that record 
title to securities was retained in the taxpayer did not pre¬ 
vent the division of the income from the securities between 
the taxpayer, his wife, and his son. 

The Trusts Here Involved Are Not Within the Rule of 
Helvering v. Clifford 

The Tax Court, although citing the general rule of the 
case of Helvering v. Clifford, 309 U. S. 331, does not make 
findings to support a holding that the trusts involved in 
this case are within the rule of that case. Indeed, no such 
holding would be possible under the evidence and the find¬ 
ings. The trusts are irrevocable trusts and were found by 
the Tax Court to be such. (Jt. App. 20A.) It is clear that 
the trusts were not part of a tax avoidance scheme. The 
circumstances of their creation are discussed above. 

The property conveyed to each trust and the income 
therefrom is to be held by the trustee during the minority 
of the beneficiary and paid over to the beneficiary upon his 
arriving at the age of 21 years. No control over corpus or 
income is retained by petitioner (Jt. App. 109A.) The en¬ 
tire record contains no evidence even suggesting that peti¬ 
tioner exercised any such control. 

It is clear from the record in this case that there was a 
complete shift of the economic relation of the members of 
petitioner’s family to the property here involved and the 
income therefrom. Cf. Helvering v. Clifford, 309 U. S. 331 
at pages 335-336, Commissioner v. Culbertson, 93 L. Ed. 
Adv. Ops. at page 1338. It is obvious the petitioner was 
poorer in a real sense after the gifts. See Commissioner v. 
Culbertson, footnote 16, 93 L. Ed. Adv. Ops. at page 1339. 
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The conclusion of the Tax Court in this case that the 
income from the property “continued to be used for the 
same business and family purposes as before the creation 
of the trusts and the partnership” (Jt. App. 38A) is ob¬ 
viously erroneous in fact and law. This conclusion was 
based upon the findings by the Tax Court that the proper¬ 
ties were improved through loans, that it was known in 
advance that income would have to be used to pay off these 
loans, that in the years in question $93,300 out of income 
was applied to payments on the principal of these loans, 
with the result that very little income was actually dis¬ 
tributed in cash to the trustee. (Jt. App. 37A-38A.) These 
facts clearly do not support the Court’s conclusion. In¬ 
come which went to pay off mortgages on the property did 
not go for the same purposes as it would have gone but for 
the gifts to the trustee. Payments on these loans increased 
the equity of the trustee as such in these properties. Since 
the trusts are irrevocable onlv the beneficiaries of these 
trusts w r ill profit from this reduction of the indebtedness 
against the property held in trust for them. Petitioner 
obviously derives no benefit from such payments. Such 
payments are in fact so far from his reach that if he is ulti¬ 
mately required to pay the tax on the income here in ques¬ 
tion he will have to pay this tax from other income. If 
petitioner should be held taxable on this income, the trustee 
w r ould be entitled to a refund of the taxes she has paid on 
the same income. Petitioner would not have the benefit of 
these tax refunds, but such refunds would belong to the 
trusts to be accumulated for the benefit of the children. 
It would be a breach of trust for the trustee to use any 
part of the income of the trusts or the trust property to 
pay any of petitioner’s tax. The trusts have the full bene¬ 
fit of the payments on principal of the loans exactly as if 
the income had first been paid in cash to the trustee, de¬ 
posited in her trust account and then paid to the mortgage 
holder by her. These steps were obviated through the use 
of the partnership account but she has reported this income 
in her fiduciary returns and paid tax on it exactly as if it 
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had been physically distributed in cash to her as trustee. 
(Jt. App. 33A.) 

In view of the foregoing the quotation from the case of 
Paid Greene, 7 T. C. 142, appearing at the end of the opin¬ 
ion of the court below, apparently added as caulking, has 
no relevancy whatsoever to the facts of this case. The 
Greene case involved a family partnership which was held 
to be invalid and also involved property held by the entire¬ 
ties by husband and wife. The language quoted from the 
Greene case was directed in that case to the obviously fic¬ 
titious family partnership. In that case, however, the Tax 
Court approved a division betwen the husband and wife 
of the rental income from property held in their joint names 
although the property had been purchased and improved 
by the husband using his own funds. 

A case presenting the converse of the situation in the 
present case is Skemp v. Commissioner, 168 F. (2d) 598 
(CCA-7, June 8,1948), reversing 8 T. C. 415, involving the 
deductibility of rent paid rather than the taxability of ren¬ 
tal income. In that case the taxpayer, a practicing physi¬ 
cian, owned a two-story brick building in part of which he 
conducted his medical clinic. In the taxable year in ques¬ 
tion he created a trust for the benefit of his wife and chil¬ 
dren and conveyed this building to the trustee. The tax¬ 
payer retained no significant control over the trust but did 
reserve the right to rent all or a part of the building at a 
rental to be determined by the trustee. Rental was fixed 
at $500 a month and the Commissioner disallowed a deduc¬ 
tion to the taxpayer for the rent which he paid to the trus¬ 
tee. The Circuit Court of Appeals reversed the Tax Court, 
holding that the trust was a valid irrevocable trust and 
that the agreement to pay rent was a binding obligation of 
the taxpayer and that the rent required to be paid was 
properly deductible. The Court said at page 600: 

“Nor can we agree with the Commissioner’s conten¬ 
tion that there was no change in the taxpayer’s eco- 
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nomic status. He had irrevocably divested himself of 
all title and right to the property and could occupy it 
only upon payment of rent, the amount of which was 
to be fixed by the trustee. In these circumstances, the 
fact that the payments of rent as trust income went to 
the taxpayer’s wife is not material.” 

It is clear from all the evidence that Mrs. Maiatico as 
trustee for the children had the same dominion over the 
property in question as any co-owner of an interest in real 
property ever has. The Clifford doctrine has no applica¬ 
tion here. The conclusion of the Tax Court that “So far 
as dominion and control over the properties and business 
were concerned, or so far as the use of the income derived 
therefrom was concerned, the creation of the trusts or the 
partnership made no substantial change” (Jt. App. 38A) 
is clearly erroneous. 

In view of the matters set forth under Argument I above 
it is clear that the Tax Court has erred in its application 
of objective tests of vital services and original capital to 
the joint venture involved in this case. Neither the facts 
found by the Tax Court nor any of the evidence of record 
in this case will support a conclusion that the parties did 
not intend that the trustee should be a true participant in 
the joint venture in real estate ownership involved in this 
case. The decision of the Tax Court should, therefore, be 
reversed. 


ARGUMENT II 

Petitioner’s Wife as Trustee as the Holder of Legal Title 
to Undivided Interests in Real Property Was Taxable 
on the Income Provided by Such Property Interests 

Regardless of the rules for determining the validity of 
family partnerships and regardless of the applicability of 
such rules to the facts of this case, petitioner’s wife, as 
trustee, was the actual owner of undivided interests in the 
real property which produced the rental income in question 
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in this case. As such actual owner, she, not petitioner, was 
taxable on the rental income attributable to her interests 
in such property. 

It is an elementary proposition that the owner of prop¬ 
erty is taxable on the income produced by that property. 
It does not matter how that ownership has been acquired, 
whether by gift or otherwise, so long as it is bona fide. 

This is not the case of a mere assignment of income as 
in Helvering v. Horst, 311 U. S. 112 (Nov. 25, 1940). It is 
the case of the transfer of the property itself which pro¬ 
duced income in the tax years here in question after the 
date of the transfer. In the case of Harrison v. Schaffner, 
312 U. S. 579 (March 31, 1941), the Supreme Court drew a 
distinction between i1 gifts of income producing property 
and gifts of income from property of which the donor re¬ 
mains the owner, for all substantial purposes.” 

Husbands and wives may split income from property 
between them by taking title to the property in their joint 
names. The only limitation on this doctrine is that the 
transfer of title be real and not a mere sham as in the case 
of Mclnerney v. Commissioner, 82 F. (2d) 665 (CCA-6, 
March 9, 1936), wherein all arrangements for the sale of 
the property to a third person had been made prior to the 
transfer of a one-half interest to the wife. 

To support his position on this issue before the Tax 
Court, petitioner relied upon decisions and rulings to the 
effect that a husband and wife holding property as tenants 
by the entirety or as joint tenants may divide between them 
on their separate returns the income arising from the sale 
or rental of the property. If tenants by the entirety or 
joint tenants may thus split the income from the property, 
it follows a fortiori that tenants in common may similarly 
split income from property. 

A decided case very much like the instant case in point 
of fact is the case of Edwin F. Sandberg, % T. C. 423 (Feb. 
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27, 1947). In that case, the taxpayer and his wife were 
married in 1925 at a time when the taxpayer therein was 
employed as a carpenter by the day. Neither had any 
money or property at that time. Over a period of years 
they gradually accumulated some property mostly as a 
result of the taxpayer’s employment. From around 1934 
the taxpayer began to engage actively in the contracting 
business and most of his business as a contractor was that 
of a speculative builder buying vacant properties and build¬ 
ing houses on them for sale. From 1935 he began buying 
real estate for the purposes of development, taking title in 
his name and his wife’s name. In 1941 upon the advice of 
an attorney and an accountant that substantial tax savings 
might thereby be obtained, taxpayer and his wife drew up 
a partnership agreement providing that the profits should 
be divided 60% to taxpayer and 40% to his wife. A capital 
account for taxpayer’s wife was set up on the opening books 
of the partnership in the amount of $15,000 which was 
treated as a gift from taxpayer. Upon the authority of 
Commissioner v. Tower , 327 U. S. 280, and Lusthaus v. 
Commissioner , 327 U. S. 293, the Tax Court held that there 
was no valid partnership for income tax purposes between 
the taxpayer and his wife. It was held, however, that the 
title to the real property which was sold in the tax years 
and the profits on the sale of which were in question in the 
case had been held by the taxpayer and his wife as tenants 
by the entirety. Under Oregon law the estate of the wife 
in this real property was equal in every respect to the 
estate of her husband. It was contended by the Commis¬ 
sioner that the husband invested both money and his time 
in improving the value of the property. It was held, how¬ 
ever, that he had an absolute right to build the buildings 
on this land and that the increase in the value of the prop¬ 
erty resulting from those improvements inures to the bene¬ 
fit of the joint estate. Thus, the taxpayer’s wife became 
the equal owner with him of the improved property and 
entitled to one-half the proceeds of the sale or rental 
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thereof. It was held that the husband was taxable only on 
one-half of the income. It was held that the amount of 
income thus divided between the husband and wife should 
be neither increased nor decreased by any amount repre¬ 
senting compensation to the husband for his services in 
constructing improvements on such property. 

The Commissioner of Internal Revenue has acquiesced 
in this decision, 1947-1 CB 4. See also George K. Brerunen, 
4 T. C. 1260 (April 30, 1945), acq. 1945 CB 2; Paul G. 
Greene, 7 T. C. 142 (June 27,1946), acq. 1946-2 CB 2. 

The Tax Court attempted to distinguish the Sandberg 
case and the other above cited cases on their facts from the 
instant case. It said that in all of those cases the wife had 
control in the sense that no conveyance could be made with¬ 
out her signature and consent. As pointed out above, the 
signature and consent of the trustee is similarly necessary 
in the instant case. 

In attempting to distinguish the Greene case, the Tax 
Court relied on the fact that in that case rent checks were 
drawn to the order of taxpayer and his wife. This fact 
could not have been very important to the decision of the 
Greene case because the money all went in the husband’s 
separate account and none of it was ever paid to the wife 
though the husband said he intended to do so. 

In attempting to distinguish the Sandberg case, the Tax 
Court referred to certain services rendered by the wife in 
that case. Those services are referred to in that decision 
only to the extent that they are held to be insufficient to 
support a husband and wife partnership. After finding no 
partnership the Court held as a matter of law without 
reference to any of the facts relied upon below as provid¬ 
ing a distinction from the instant case that the wife was 
an equal owner of the property with her husband and was 
therefore taxable on one-half the income from the sale or 
rental of the property. 
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The Tax Court ignores completely the ultimate decisions 
in the Sandberg, Greene and Brennen cases. 

A misinterpretation by the Tax Court of its own deci¬ 
sions might not ordinarily be of importance to a Court of 
Appeals. The Brennen, Greene, and Sandberg cases, how¬ 
ever, were acquiesced in by the Commissioner of Internal 
Revenue and are links in a long chain of administrative 
interpretations of the Internal Revenue Code which should 
not be disregarded by any court. 

In the following rulings the Bureau of Internal Revenue 
has held that where husband and wife owm property as 
joint tenants or as tenants by the entirety the income from 
the sale or rental of that property may be divided between 
them on their tax returns: 


IT 

1555 

II-l CB 142 

IT 

1579 

II-l CB 143 

IT 

1670 

II-l CB 146 

IT 

2381 

VI-2 CB 118 

GCM 

3111 

vn-l CB 112 

GCM 

19143 

1937-2 CB 223 

IT 

3128 

1937-2 CB 349 

IT 

3235 

1938-2 CB 160 

IT 

3743 

1945 CB 142 

IT 

3754 

1945 CB 143 

IT 

3783 

1946-1 CB 84 

IT 

3796 

1946-1 CB 88 

IT 

3825 

1946-2 CB 51 

IT 

3878 

1947-2 CB 57 

IT 

3898 

1948-1 CB 55 


In none of these rulings did the Bureau of Internal Reve¬ 
nue consider as relevant facts of the character referred to 
by the Tax Court in attempting to distinguish the instant 
case from the Brennen, Greene and Samdberg decisions. 

The question whether the rendering of services by either 
or both of the spouses in such a case is important was con¬ 
sidered in IT 3878, 1947-2 CB 57. Such services were 
held to have no bearing on the question. The Bureau held 
as follows: 
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“There is also presented in the instant case the ques¬ 
tion whether the rendition of services by either or both 
of the spouses in connection with the property held by 
them as tenants by the entirety would have any bearing 
on the division of rental income or gains from sale of 
the property. In view of the decisions in Edwin F. 
Sa/ndberg v. Commissioner (8 T. C. 423, acquiescence, 
CB 1947-1, 4) and George K. Brennen v. Commissioner 
(4 T. C. 1260, acquiescence, CB 1945, 2), it is held that 
the fact that part of the rental income or gain from 
sale of the property is attributable to the rendition of 
services by either or both of the spouses has no bearing 
on the division of such income or gain from sale.” 

The right of a husband and wife to divide between them 
on their separate returns the income from real property 
owned by them as tenants by the entirety in the District of 
Columbia has been affirmed by respondent in IT 3796,1946-1 
CB 88. This ruling points out that the only question in such 
cases is due to the rule prevailing under the common law 
that the husband was the owner of the income from property 
owned with his wife as tenants by the entirety. Only where 
this common law rule has been altered by judicial decision 
or by the statutory emancipation of married women as in 
the District of Columbia are husband and wife entitled to 
share equally in the income from property held by them 
as tenants by the entirety. In such cases it is held that 
they are entitled to divide such income between them for 
tax purposes. In IT 3754, 1945 CB 143, respondent treats 
joint tenancies between husband and wife in the same 
manner as tenancies by the entirety. See also GCM 19143, 
1937-2 CB 223. Tenancy by the entirety in the District of 
Columbia is merely a joint tenancy of a husband and wife. 
See Settle v. Settle, 56 App. D. C. 50, 8 F. (2d) 911, 43 
A. L. B. 1079 (Nov. 2,1925). 

Under District of Columbia law joint tenants and tenants 
in common are entitled to share in the rents in proportion 
to their fractional undivided interests in such property. 
The tenancy of the co-owners of the property here in ques- 
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tion is a tenancy in common. See D. C. Code, 1940 Ed., 
section 45-816. 

Under early common law one co-tenant could not compel 
an accounting from another co-tenant for rents received 
by the latter unless he were in fact appointed bailiff by the 
former. This rule was remedied to permit the action of 
account solely on the basis of the privity of the estate by 
the statute of 4 Anne, chapter 16, which is in force in the 
District of Columbia. See D. C. Code, section 16-101; Lyon 
v. Bursey, 42 App. D. C. 519, 522 (December 7, 1914). 

A co-tenant is entitled in the District of Columbia to 
maintain a suit for partition of the property and, if it may 
not be divided in kind, to compel its sale and the division 
of the proceeds of the sale. He is entitled in such proceed¬ 
ing to compel an accounting against any co-tenant who may 
be receiving the rents and profits of the property to his own 
ase for his share of the rents and profits and any amount 
found to be due on such accounting may be charged against 
the share of the party owing such sum in the property, or 
its proceeds in case of sale. D. C. Code, section 16-1301. 

The above-cited provisions of the District of Columbia 
Code (section 16-101 and section 16-1301) apply by their 
terms equally to joint tenancies and tenancies in common. 

Throughout the record the witnesses speak of all the 
parties in interest as the “owners” of fractional interests 
in the property. (Jt. App. 57A, 59A, 60A.) Mrs. Maiatico 
testified that the children “owned” an interest in the prop¬ 
erty. (Jt. App. 86A.) There can be no question but that 
actual ownership of the real property was vested in all the 
parties in accordance with the terms of the trusts, the 
deeds, and the agreement of January 11, 1941. If these 
various instruments were before this Court in a suit for 
accounting by a guardian ad litem for the children there 
cannot be the slightest doubt that this Court would uphold 
the interest of the children in the property itself and in 
the income produced by that property. 
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It is clear that under the above law of the District of 
Columbia the trustee for the children as the owner of an 
undivided fractional interest in the real property held by 
her as trustee was the owner of the rental income attributa¬ 
ble thereto. As such, she, not petitioner, was taxable on 
that income. 

On the basis of the above, petitioner submits that it is 
immaterial whether the Court finds that petitioner’s wife 
as trustee for petitioner’s children was a partner for in¬ 
come tax purposes. It is sufficient that she was the owner 
as trustee of income producing property. The income from 
the property so held by her is not taxable to petitioner. 
The decision of the Tax Court must therefore be reversed. 

CONCLUSION 

In view of the foregoing, it is submitted that the decision 
of the Tax Court should be reversed. Since neither the 
findings of the Tax Court nor the evidence of record in this 
case will support a decision adverse to petitioner, the case 
should be remanded to the Tax Court for the sole purpose 
of recomputing the deficiency resulting from the adjust¬ 
ments set forth in the deficiency letter which were not 
contested by petitioner. 

Respectfully submitted 

John E. Shea 

George E. McMurray, Jr. 

Counsel for Petitioner 
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APPENDIX OF STATUTES AND REGULATIONS 

* I. • . * • / • ; • . • ’ • / I * t • ' ' ! 1» 

Statutes 

• / 

Internal Revenue Code 

SEC. 22. GROSS INCOME, (a) General Definition.— 
“Gross income” includes gains, profits, and income derived 
from salaries, wages or compensation for personal service 
(including personal service as an officer or employee of a 
State, or any political subdivision thereof, or any agency 
or instrumentality of any one or more of the foregoing), 
of whatever kind and in whatever form paid, or from pro¬ 
fessions, vocations, trades, businesses, commerce, or sales, 
or dealings in property, whether real or personal, growing 
out of the ownership or use of or interest in such property; 
also from interest, rent, dividends, securities, or the trans¬ 
action of any business carried on for gain or profit, or 
gains or profits and income derived from any source what¬ 
ever. In the case of Presidents of the United States and 
judges of courts of the United States taking office after 
June 6, 1932, the compensation received as such shall be 
included in gross income; and all Acts fixing the compensa¬ 
tion of such Presidents and judges are hereby amended 
accordingly. In the case of judges of courts of the United 
States who took office on or before June 6, 1932, the com¬ 
pensation received as such shall be included in gross income. 

’ SEC. 181. PARTNERSHIP NOT TAXABLE. Indi¬ 
viduals carrying on business in partnership shall be liable 
for income tax only in their individual capacity. 

SEC. 182. TAX OF PARTNERS. In computing the 
net income of each partner, he shall include, whether or 
not distribution is made to him— 

• • • 

• (c) His distributive share of the ordinary net income or 
the ordinary net loss of the partnership, computed as pro¬ 
vided in section 183(b). 
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SBC.; 187. PARTNERSHIP RETURNS,*; 'Every part¬ 
nership shall make a retnrn for each taxable year, stating 
specifically the items of its gross income and the deductions 
allowed by this chapter and such other information for the 
purpose of carrying out the provisions of this chapter as 
the Commissioner with the approval of the Secretary may 
by regulations prescribe, and shall include in the return 
the names and addresses of the individuals who would be 
entitled to share in the net income if distributed and the 
amount of the distributive share of each individual. The 
return shall be sworn to by any one of the partners. 

SEC. 3797. DEFINITIONS, (a) When used in this 
title, where not otherwise distinctly expressed or mani¬ 
festly incompatible with the intent thereof— 

• • • 

(2) Partnership and partner.—The term “partnership” 
includes a syndicate, group, pool, joint venture, or other 
unincorporated organization, through or by means of which 
any business, financial operation, or venture is carried on, 
and which is not, within the meaning of this title, a trust 
or estate or a corporation; and the term “partner” includes 
a member in such a syndicate, group, pool, joint venture, 
or organization. 

• ' ■ : »s\ 

District of Columbia Code (1940 Ed.) 

Sec. 16-101. Actions of account shall and may be brought 
and maintained against the executors and administrators of 
every guardian, bailiff and receiver; and also by one joint- 
tenant and tenant in common, his executors and adminis¬ 
trators, against the other, as bailiff for receiving more than 
comes to his just share or proportion, and against the 
executor and administrator of such joint-tenant or tenant 
in common. (4 Ann, ch. 16, §27, 1705; Kilty Rep., p. 247; 
Alex. Br. Stat. p. 664; Comp. Stat., D. C., p. 447, §34.) 

Sec. 16-1301. The equity court may decree a partition 
of any lands, tenements, or hereditaments on the bill or pe¬ 
tition of any tenant in common, claiming by descent or pur- 
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chase, or of any joint tenant or coparcener; or if it appear 
that said lands, tenements, or hereditaments can not be 
divided without loss or injury to the parties interested, the 
court may decree a sale thereof and a division of the money 
arising from such sale among the parties, according to 
their respective rights; and this section shall apply to cases 
where all the parties are of full age, to cases where all the 
parties are infants, to cases where some of the parties are 
of full age and some infants, to cases where some or all 
of the parties are non compos mentis, and to cases where 
all or any of the parties are non-residents; and any party, 
whether of full age, infant, or non compos mentis, may file 
a bill under this section, an infant by his guardian or pro- 
chein ami and a person non compos mentis by his commit¬ 
tee : Provided , That in every case of partition any tenant in 
common who may have received the rents and profits of 
the property to his own use may be required to account to 
his cotenants for their respective shares of said rents and 
profits, and any amounts found to be due on said accounting 
may be charged against the share of the party owning the 
same in the property, or its proceeds in case of sale. (Mar. 
3, 1901, 31 Stat. 1203, ch. 854, § 93; June 30, 1902, 32 Stat. 
523, ch. 1329.) 

Sec. 45-816. Every estate granted or devised to two or 
more persons in their own right, including estates granted 
or devised to husband and wife, shall be a tenancy in com-, 
mon, unless expressly declared to be a joint tenancy; but 
every estate vested in executors or trustees, as such, shall 
be a joint tenancy, unless otherwise expressed. (Mar. 3, 
1901, 31 Stat. 1352, ch. 854, § 1031; June 30, 1902, 32 Stat. 
538, ch. 1329.) 

Regulations 

Reg. Ill, Sec. 29.22(a)-1. What included in gross in¬ 
come.—Gross income includes in general compensation for 
personal and professional services, business income, profits 
from sales of and dealings in property, interest, rent divi¬ 
dends, and gains, profits, and income derived from any 
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source whatever, unless exempt from tax by law. (See 
sections 22(b) and 116.) In general, income is the gain 
derived from capital, from labor, or from both combined, 
provided it be understood to include profit gained through 
a sale or conversion of capital assets. Profits of citizens, 
residents, or domestic corporations derived from sales in 
foreign commerce must be included in their gross income; 
but special provisions are made for nonresident aliens and 
foreign corporations by sections 211 to 237, inclusive, and, 
in certain cases, by section 251, for citizens and domestic 
corporations deriving income from sources within posses¬ 
sions of the United States. Income may be in the form of 
cash or of property. 

If property is transferred by a corporation to a share¬ 
holder, for an amount less than its fair market value, re¬ 
gardless of whether the transfer is in the form of a sale or 
exchange, such shareholder shall include in gross income the 
difference between the amount paid for the property and 
the amount of its fair market value to the extent that such 
difference is in the nature of a distribution of earnings or 
profits taxable as a dividend. In computing the gain or 
loss from the subsequent sale of such property its basis 
shall be the amount paid for the property, increased by 
the amount of such difference included in gross income. 
This paragraph does not apply, however, to the issuance 
by a corporation to its shareholders of the right to sub¬ 
scribe to its stock, as to which see section 29.22(a) -8. 

If property is transferred by an employer to an employee 
for an amount less than its fair market value, regardless 
of whether the transfer is in the form of a sale or exchange, 
the difference between the amount paid for the property 
and the amount of its fair market value is in the nature 
of compensation and shall be included in the gross income 
of the employee. In computing the gain or loss from the 
subsequent sale of such property its basis shall be the 
amount paid for the property, increased by the amount of 
such difference included in gross income. 
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The fact that a dividend is declared shortly after the 
sale of corporate stock and the sale price is influenced by 
the expectation of the payment of a dividend, does not 
make snch dividend when paid taxable to the vendor as a 
dividend. The amount advanced by the vendee to the ven¬ 
dor in contemplation of the next dividend payment is an 
investment of capital and may not be claimed as a deduc¬ 
tion from gross income. As to the amount of income tax 
paid for a bondholder by the obligor pursuant to a so-called 
tax-free covenant, see section 1943(a)(3). As to the de¬ 
termination of gain or loss from the sale or other disposi¬ 
tion of property, see sections 111 to 113, inclusive. As to 
amounts received as loans from the Commodity Credit Cor¬ 
poration, see section 123. As to income upon a recovery 
in respect to war losses, see section 127(c). 

As to insurance companies and foreign corporations, see 
section 202,204,206,207, and 231. 

Reg. Ill, Sec. 29.3797-4. Partnerships.—The Internal 
Revenue Code provides its own concept of a partnership. 
Under the term “partnership ’’ it includes not only a part¬ 
nership as known at common law, but, as well, a syndicate, 
group, pool, joint venture, or other unincorporated organi¬ 
zation which carries on any business, financial operation, or 
venture, and which is not, within the meaning of the Code, 
a trust, estate, or a corporation. On the other hand the 
Code classifies under the term “corporation” an associa¬ 
tion or joint-stock company, the members of which may be 
subject to the personal liability of partners. If an organi¬ 
zation is not interrupted by the death of a member or by a 
change in ownership of a participating interest during the 
agreed period of its existence, and its management is cen¬ 
tralized in one or more persons in their representative ca¬ 
pacities, such an organization is an association, taxable as 
a corporation. As to the characteristics of an association, 
see also sections 29.3797-2 and 29.3797-3. The following 
examples will illustrate some phases of these distinctions: 







(1) If A and B buy some acreage for the purpose of sub¬ 
division, they are joint adventurers, and the joint venture 
is classified by the Code as a partnership. 

(2) A, B, and C contribute $10,000 each for the purpose 
of buying and selling real estate. If A, B, C, or D, an out¬ 
side party (or any combination of them as long as the 
approval of each participant is not required for syndicate 
action), takes control of the money, property, and business 
of the enterprise, and the syndicate is not terminated on 
the death of any of the participants, the syndicate is classi¬ 
fied as an association. 
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flSntteb states! Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,344 

Jerry Maiatico, petitioner 

v. 

Commissioner of Internal Revenue, respondent 


ON PETITION FOR REVIEW OF THE DECISION OF THE TAX 
COURT OF THE UNITED STATES 


BRIEF FOR THE RESPONDENT 


OPINION BELOW 

The opinion of the Tax Court (R. 19A-40A) 1 is 
reported in 12 T.C. 146. 

JURISDICTION 

This appeal involves a deficiency in individual in¬ 
come and victory taxes in the total sum of $19,810.25 
for the taxable year 1943 and is taken from the decision 
of the Tax Court entered on February 9, 1949. (R. 

40A.) The case is brought to this Court by the tax¬ 
payer’s petition for review filed May 6, 1949 (R. 2A- 
3A), pursuant to the provisions of Section 1141 (a) 

1 The record citations herein refer to the transcript of record 
on review included in the separate Joint Appendix to the tax¬ 
payer’s brief. 


(1) 


2 


and (b) (2) of the Internal Revenue Code, as amended 
by Section 36 of the Act of June 25,1948. 2 

QUESTION PRESENTED 

Whether the net amounts of rental income realized 
from the taxpayer’s business and reported in partner¬ 
ship returns for the taxable years 1942 and 1943 as 
distributable to the taxpayer’s wife as trustee under 
certain trusts created by the taxpayer in 1941 for the 
benefit of each of their four minor children, were tax¬ 
able in their entirety to the taxpayer for those years, 3 
under Section 22 (a) of the Internal Revenue Code, as 
the Tax Court held, or taxable to the taxpayer’s wife 
as trustee and partner, as the taxpayer contends. 

STATUTE AND REGULATIONS INVOLVED 

These are set forth in the Appendix, infra. 

STATEMENT 

The facts were found by the Tax Court as follows 
(R. 20A-34A) : 

The taxpayer is a resident of Washington, D. C. His 
Federal income tax returns for the years 1942 and 
1943 were filed with the Collector of Internal Revenue 
for the District of Maryland, at Baltimore, Maryland. 
(R. 20A.) 

2 Since the taxpayer filed his income tax returns for the years 
1942 and 1943 with the Collector of Internal Revenue at Baltimore, 
Maryland, venue would ordinarily have lain in the United States 
Court of Appeals for the Fourth Circuit. At the request of the 
taxpayer, however, the Commissioner entered into a stipulation in 
writing with him, under the provisions of Section 1141 (b) (2) of 
the Internal Revenue Code, agreeing that this Court may review 
the decision of the Tax Court herein. 

3 Under the Current Payment Tax Act of 1943, c. 120, 57 Stat. 
126, the taxpayer’s return for 1943 covered both the years 1942 
and 1943. While the deficiency determined and assessed was for 
the taxpayer’s income tax for the calendar year 1943, it involved 
his liability for both the years 1942 and 1943 due to the change 
to the “pay-as-you-go” system adopted in 1943 under Section 6 (f) 
of that Act. (R. 13A-17A; Pet. Br. 2.) 
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The taxpayer is married and has four children, 
whose names and approximate ages on January 2, 
1941, were as follows (R. 20A) : 


Mary Rose 
Michael 
Rose Marie 
Anna Teresa 


10 years 
9 years 
8 years 
6 years 


On January 2, 1941, the taxpayer was the owner of 
an undivided one-half interest in certain unimproved 
parcels of realty in Washington, located at 2401 Q 
Street, Northwest; 1240 20th Street, Northwest; 2501 
Q Street, Northwest, on which construction of a build¬ 
ing had been started, and an undivided one-fourth 
interest in a contract to purchase an unimproved par¬ 
cel of realty in Washington, located at 3130 Wisconsin 
Avenue, Northwest. (R. 20A.) 

On January 2, 1941, the taxpayer executed four ir¬ 
revocable trust agreements, one for each of his four 
children, in which his wife Rose Maiatico, was named 
trustee. The agreements were identical except as to 
the name of the beneficiary. In each trust the taxpayer 
assigned and transferred to the trustee “a one-fifth of 
my fractional equitable interest in three unimproved 
non-income producing pieces of land” of the stated 
value, as follows (R. 20A) : 


Property involved 
2401 Q Street 
1240-20th Street 
3130 Wisconsin Avenue 


Value of one-fifth of 
petitioner's interest. 
$311 
450 
25 
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Each agreement provided, in part, as follows 
(R. 21A-24A) : 

II 

(A) Preface 

Whereas, during a number of years last past, 
the donor, jointly with another or others, took op¬ 
tions, on and/or purchased the entire fee simple 
title in, a number of non-income producing pieces 
of property (some of which they thereafter made 
substantially income producing by erecting build¬ 
ings thereon, but no interest in which is included 
in this gift—this gift being expressly limited to 
the aforesaid interest in Non-Income Producing 
Unimproved land). Notwithstanding, that others 
were part owners with him in such other proper¬ 
ties, the options and/or titles were always taken 
in the name of but one or more readily available 
persons (or in the name of a straw) whose sui 
juris and free-from-judgment record [sic] had 
theretofore been passed upon by the local title com¬ 
panies ; and for which reason such procedure was 
followed as well as to avoid unnecessary delays and 
possible title complications which might occur if 
both husbands and wives of each fractional inter¬ 
est in a piece of property be at all times required 
to be necessarily and readily available to sign the 
many important papers (as well as papers of minor 
importance), documents, mortgages, notes, exten¬ 
sions, options, leases, applications for loans and 
building permits and contracts for materials 
and/or construction required of the holder of the 
record title. Such unnecessary probable delays 
and complications (by using a different procedure 
than that heretofore successfully followed as above 
set forth) would no doubt follow and become more 
cumbersome by virtue of this and other like gifts 
from this donor to the other three children which 
increases the number of the already many owners 
of fractional interests therein and instead of mak¬ 
ing it possible for this gift to maintain to present 
value, might even cause the loss thereof in event 
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such delays and title complications would prevent 
the giving of good title when necessarily refinanc¬ 
ing the property to pay off an overdue mortgage 
or placing of new mortgages. Therefore, carrying 
out donor’s understanding with the owners of the 
other fractional interests that these delays and 
complications must at all times be avoided to en¬ 
able the properties to be developed, leased, sold, 
and/or traded, and to save them from being lost 
for just such or similar reasons (and under which 
understanding the straw or holder of the record 
title was authorized to hold and deal with the prop¬ 
erty and/or proceeds without disclosing the inter¬ 
ests of silent co-owners or designating that it was so 
held, the following provisions are necessarily made 
and shall apply to this gift in administering this 
Trust because at present the carrying charges on 
these properties represent a liability in that they 
are non-income producing, and can only be made 
income producing by a workable arrangement as 
is now provided for: 

(B) Administrative Provisions 

The Trustee shall have power and authority— 

(a) To follow the same procedure as is outlined 
in the Preface; 

(b) To do so jointly and/or in partnership with 
the owners of the other fractional interests in said 
properties; and to execute any and all papers and 
documents to carry out the same; 

(c) To do all things, and to expend from time 
to time from the income and/or principal of said 
Trust Property (whether from that embraced in 
this gift or other property at that time in said 
Trust) such amounts, as may in her absolute and 
sole discretion be advisable for the protection, sale, 
leasing, development, and/or management of the 
Trust Property or any part thereof, and/or any 
other property at any time coming under this 
Trust; 

(d) To hold and retain any of the property now 
or hereafter coming into her hands hereunder in 
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the same form of investment as that in which it 
now is or in which it may be when coming into 
the hands of said Trustee, although it may not be 
of the character of investment permitted by the 
laws to trustees; 

(e) To improve, sell, lease, mortgage, re-mort¬ 
gage, and/or exchange the whole or any part of 
such property or properties or fractional interests 
therein upon such terms and conditions as she may 
deem proper, and to invest and reinvest any or all 
of the proceeds and/or trust funds at any time held 
hereunder in such stocks, bonds, leases, options, or 
other property (or fractional interests therein) as 
she may deem proper, although the same may not 
be of the character permitted for trustee’s invest¬ 
ments by the ordinary rules of law; but in no event 
and at no time (when money, notes, securities, 
and/or properties are turned over to this Trustee) 
shall the person or party so giving or paying such 
money or delivering such notes, securities and/or 
properties or dealing with the Trustee be obliged 
to see to the application thereof (this being waived) 
and this non-necessity shall be general and shall 
apply to each and every instance which might arise 
under the administration of this Trust whether by 
reason of the above or otherwise. 

y. 

Instead of reinvesting all of the proceeds from 
the income and/or sale of any property or proper¬ 
ties before the beneficiary arrives at majority, the 
Trustee may pay the same or any part thereof to 
the guardian of said beneficiary; but, upon arrival 
of age of the beneficiary, the entire corpus then 
belonging to this Trust (including any accumu¬ 
lated income thereon) shall thereupon stand re¬ 
leased from this Trust and said Trustee hereby 
agrees to then do all things and to execute any and 
all papers which may be necessary so that title, 
possession and/or ownership may be property cer¬ 
tified in the name of said beneficiary. 
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VI. 

As to any and all indebtedness created or liabil¬ 
ity incurred prior to the termination of this trust 
by said beneficiary, the income and principal shall 
be exempt therefrom and not chargeable therewith. 

On the same date the taxpayer executed four convey¬ 
ances of the fractional interest in the three properties 
referred to in each trust to the trustee. Neither the 
trust agreements nor the four conveyances were re¬ 
corded. (R. 24A.) 

The trusts were created by the taxpayer upon the 
urging of his wife, who wanted some financial provision 
to be made for the children so that, when old enough, 
they would have something to start with in whatever 
they undertook to do. The trust agreements and the 
conveyances were prepared by the taxpayer’s attorney, 
George P. Lemm (hereinafter referred to as Lemm), 
who owned an interest in each of the properties in¬ 
volved. Before making his wife trustee of the trusts, 
the taxpayer requested his attorney, and others, to act 
as such trustee but they declined to do so. At the time 
the trust agreements were signed in the office of the tax¬ 
payer’s attorney, the taxpayer’s wife complained that 
the gift of interests in unimproved property was not 
much of a gift for the children and requested that the 
children be given an interest in a property at 2501 Q 
Street, Northwest, Washington, D. C., on which con¬ 
struction of a building had been started. The taxpayer 
agreed to sell four-fifths of his one-half undivided in¬ 
terest in such property at cost to him. (R. 24A.) On 
the following day, January 3, 1941, a “Conveyance” 
was executed by the taxpayer and his wife, as trustee 
of the four above mentioned trusts, which, is, in part, 
as follows (R. 24A-25A) : 

Witnesseth, That purchaser hereby buys from 
seller and seller hereby sells, transfers, and assigns 
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to purchaser (at or on cost basis) a four-fifths of 
his one-half interest (this sale representing two- 
fifths of the whole or of the total 100% outstanding 
interests therein) in and to Lot 23 in Square East 
of Square 1264 located in the District of Columbia, 
for the sum of Twenty Thousand Nine Hundred 
Seventy-three and 20/100 (20,973.20) Dollars, sub¬ 
ject to encumbrances of record which seller agrees 
to pay. The intention hereof is to convey one-fifth 
to said Trustee under each of said four trusts, mak¬ 
ing a total of four-fifths hereby conveyed. 

Terms of Sale: The parties hereto agree that 
the improvements which have been commenced on 
said property shall be completed and two-fifths of 
the actual cost thereof (from commencement to 
completion) shall be at cost of purchaser and that 
permanent loans shall be procured thereon for 
and at the proportionate cost and expense of all 
parties in interest; and that, upon such completion 
and the placing of said loans, the total cost of the 
improvements and cost of financing and each par¬ 
ty’s proportionate share thereof may be ascer¬ 
tained; and purchaser party shall stand indebted 
to seller in an amount equal to the purchase price 
of $20,973.20 and two-fifths of 

(a) the total actual cost of the improvements 
and 

(b) the commission and interest on the con¬ 
struction loan and commission for procuring the 
permanent loan, 

less two-fifths of 

the total amount of the permanent first trust 
(to be placed against the same after the project 
shall have been completed) and the amount of 
the second trust. 

And it is agreed that seller shall have an appro¬ 
priate lien against said two-fifths’ interest hereby 
conveyed for the amount due hereunder and which 
(unless sooner or otherwise paid) shall be paid to 
him out of the purchaser’s share of the proceeds of 
any sale of said property (or, in event of the rental 
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instead of the sale thereof, then out of the pur¬ 
chaser’s share of the net rental income if said 
Trustee so elects). And said Grantor agrees to 
execute such further assurances as may from time 
to time be requisite and to have his wife join in this 
conveyance because of any dower right she may 
have therein. 

This conveyance was not recorded. The taxpayer’s 
wife, as trustee, gave her note in the amount of 
$20,973.20 to the taxpayer. (R. 26A.) 

On January 11, 1941, at the suggestion of Lemm to 
facilitate the improvement of the non-income producing 
properties, an agreement was entered into between the 
taxpayer, his wife as trustee, Lemm, Katheryn E. Lemm 
(Lemm’s mother), Cecelia E. Goodman and Mathilda 
M. Kirchner, as follows (R. 26A-27A) : 

Partnership Agreement 

Dated January 11, 1941 (effective Jan. 1) be¬ 
tween the respective undersigned owners of frac¬ 
tional interests in the equity of non-income produc¬ 
ing properties located in the District of Columbia 
known as (a) Lot 24 Square E. 1264 [2401 Q 
Street], (b) Lot 20 Square 99 [1240-20th Street], 

(c) Lot 23 Square E. 1264 [2501 Q Street], and 

(d) a $500 equity in Lots 817-9-20-22 Square 1923 
[3130 Wisconsin Ave.],—the percentage of owner¬ 
ship therein by each party being set forth opposite 
the respective signatures of the parties hereto. 

It is agreed that if the vacant piece of ground 
in the 1300 block of Conn. Ave. [1359 Connecticut 
Ave.] can be bought for not more than $1800 cash 
. (and the approximate balance of $31,000 of the 
purchase price can be paid by giving mortgages 
thereon), the same shall be bought and improved 
and each to bear his or her proportionate cost in 
the same proportion as applies to the above. That 
upon completion of construction on any item and 
the ascertainment of the cost thereof, each party 
to bear his or her proportionate part thereof. 
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The parties agree to work harmoniously together 
in the hopes that several or all of these properties 
may be improved and thus relieve the present 
carrying charges, and that nothing shall be done 
or decisions made with respect thereto without 
consent of all. 

Witness their hands and seals. 

% 


- l/10th 

(S.) 

Jerry Maiatico. 

(First party.) 

(Seal.) 

l/8th 

(S.) 

Katheryn E. Lemm. 
(Second party.) 

(Seal.) 

l/8th 

(S.) 

Cecelia E. Goodman. 
(Third party.) 

(Seal.) 

2/5tbs 

(S.) 

Rose Maiatico. 

(Seal.) 


(Fourth party.) Trustee 
for Mary Rose Maiatico, 
Michael Maiatico, Rose 
Marie Maiatico, and 
Anna Teresa Maiatico 
under 4 separate trust 
indentures, dated 1-2-41. 

l/8th (S.) George P. Lemm. (Seal.) 

(Fifth party.) 

l/8th (S.) Mathilda M. Kirchner. (Seal.) 

(Sixth party.) 

Prior to January 2, 1941, the taxpayer and Lemm 
each owned a one-half interest in the 2401 Q Street and 
1240-20th Street properties. Some time prior to the 
execution of the agreement of January 11, 1941, the 
latter transferred three-fourths of his interest in such 
properties, and in the 2501 Q Street property, to his 
mother, Cecelia E. Goodman, and Mathilda M. Kirch¬ 
ner, each receiving one-fourth thereof. (R. 27A.) 

The building on the 2501 Q Street location was com¬ 
pleted in May or June 1941. It was then rented to the 
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United States Government, which occupied the prem¬ 
ises during the taxable years. There was a first trust 
of $300,000 and a second trust of approximately 
$30,000 on the property. After the property was 
rented, it required no management, services or care on 
the part of the co-owners other than the receipt of the 
rental checks, the property being in the custody and 
care of the Public Buildings Administration. (R. 
27A.) 

A contract for the purchase of 3130 Wisconsin Ave¬ 
nue was entered into on November 18, 1940, with the 
intention of erecting thereon an apartment house. A 
down payment of $500 was made, of which the tax¬ 
payer contributed $250 and Lemm, Cecelia E. Good¬ 
man, Mathilda M. Kirchner, and Lemm’s mother each 
contributed $62.50. A verbal understanding was had, 
however, with one Henry W. Heine, president of a 
building and supply company, that the latter would 
refund $250 of the $500 down payment and, in addi¬ 
tion, provide the necessary cash to obtain title to the 
property and do all other financing required, for which 
he would receive a one-half interest. Subsequent to 
January 11, 1941, title was obtained in the name of 
Heine and one A. Edward McGarry. The taxpayer 
and Lemm did not know the exact relationship between 
Heine and McGarry and always dealt with Heine. The 
latter furnished the necessary funds to obtain title and 
also arranged for a construction loan in June 1941, in 
the amount of $700,000. With moneys thus secured, 
an eight-story apartment building was constructed on 
the premises. In the construction of the building, 
Heine was the “main man.” He dealt with the sub¬ 
contractors, was in daily contact with them, and saw to 
it that they obtained the required materials. Upon 
the completion of the building in the early part of 
1942, it was placed under the management of a real 
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estate firm, which managed and operated the property, 
including the renting of apartments, collecting of rents 
and paying of expenses. Such firm managed the prop¬ 
erty during the years here involved. No services were 
required of the co-owners of the property in connection 
with the operation or management thereof. On Oc¬ 
tober 14, 1943, the interest of Heine was acquired by 
the other co-owners. (R. 28A.) 

The 1359 Connecticut Avenue property was acquired 
in May, 1941, for the purpose of erecting thereon a two- 
story building, the lower floor of which was to be used 
as a restaurant. The acquisition and development of 
the property was handled by Lemm. The taxpayer 
knew very little about it. One Nicholas J. Gaston, a 
business broker, participated with Lemm in such ac¬ 
quisition. Gaston represented some experienced res¬ 
taurant operators who were interested in establishing a 
restaurant on the first floor of such building and who 
deposited $2,300 as security for rent. A prospective 
tenant for the second floor deposited $500, making a 
total of $2,800. The purchase price was about $32,000, 
of which $1,100 or $1,200 was paid in cash and the 
remainder covered by a first and a second mortgage. 
An additional loan of $8,280 was made to finance the 
construction of the building. Upon completion of the 
building, the first floor was occupied by the above men¬ 
tioned restaurant operators who provided all of their 
own fixtures and equipment. No janitor or maintenance 
services were required, each tenant taking care of his 
own. Management of the building was turned over to a 
rental agency. No services of any kind in connection 
with the property were required of the co-owners 
thereof. Upon acquisition of title, Gaston received an 
undivided one-third interest, which was later pur¬ 
chased by the other co-owners. (R. 28A-29A.) 

The taxpayer, at the time of his marriage, was a 
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bricklayer and made subcontracts in that connection. 
The buildings on the three above mentioned properties 
were erected and completed by subcontractors other 
than the taxpayer. (R. 29A.) 

It was the practice of Lemm and the taxpayer and 
their transferees to keep record title to the various 
properties in the name of a “straw” or nominee, who 
in turn would give deeds to the co-owners evidencing 
their interest, which deeds were not recorded. When 
any change occurred in the ownership, or a new mort¬ 
gage was made, new deeds were executed and given to 
the co-owners to bring their interests up to date. The 
prior deeds were surrendered and marked canceled on 
the face thereof. Thus the contract of purchase of the 
Wisconsin Avenue property was made in the name of 
James Y. Wilson, a straw, who had no actual interest in 
the contract. Title was taken in the names of Heine 
and McGarry and the deed to them was recorded. How¬ 
ever, in the latter part of April, 1941, Heine requested 
Lemm to prepare a deed from him to a straw as he did 
not want to hold record title to such property in his 
name. On May 19,1941, Heine and McGarry and their 
respective wives conveyed the property to the taxpayer, 
which deed was recorded on June 12, 1941. On June 
19, 1941, the taxpayer and his wife conveyed by deed 
a one-fifth undivided interest in the property and rental 
income thereof to his wife as trustee of the four trusts 
hereinbefore mentioned, and an undivided one-fourth 
interest to Lemm, Cecelia E. Goodman, Mathilda M. 
Kirchner, and Lemm’s mother, which deeds were not 
recorded. On October 14, 1943, Heine and his wife 
conveyed their undivided one-half interest in the prop¬ 
erty to the taxpayer, which deed was recorded on Octo¬ 
ber 20,1943. On October 19,1943, the taxpayer and his 
wife conveyed an undivided two-fifths interest in the 
property to taxpayer’s wife, as trustee, and an un- 
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divided one-half interest to Lemm, Cecelia E. Goodman, 
Mathilda M. Kirchner, and Lemm’s mother, each taking 
an undivided one-eighth interest as a tenant in common, 
which two deeds were not recorded. The deeds of June 
19,1941, were surrendered to Lemm and across the face 
thereof was written the following: “This deed can¬ 
celled October 19, 1943, by the execution of new deed 
dated October 19, 1943, to bring it up to date.” The 
deed of October 19, 1943, to the taxpayer’s wife as 
trustee was similarly cancelled on June 12,1947, when 
a new deed from the taxpayer conveying an undivided 
two-fifths interest (one-tenth for each trust) in the 
3130 Wisconsin Avenue and 2501 Q Street properties, 
and other properties, was given in place of the prior 
deed. (R. 30A.) The deed of June 12,1947, contained 
the following provision (R. 30A-31A) : 

This deed may be withheld from record to facil¬ 
itate execution of necessary papers by a single 
record title holder; it being agreed that all leases 
and rental arrangements from time to time affect¬ 
ing any and all of said real estate, heretofore or 
hereafter executed or made by grantor (including 
trusts signed and moneys received from refinanc¬ 
ing), were and will also be for the proportionate 
benefit of grantee; and grantor therefor hereby 
assigns an undivided one-tenth interest therein to 
the aforesaid grantee under each trust, making a 
total of two-fifths under the four trusts. 

Record title to the 1359 Connecticut Avenue property 
was in the name of Mary Jane Hovis, who had no in¬ 
terest in such property. The latter conveyed on May 
9, 1942, a four-fifteenths undivided interest in such 
property to the taxpayer’s wife as trustee, which deed 
was not recorded. It was cancelled on October 19,1943, 
when a new deed conveying to such trustee an undivided 
two-fifths interest in the property was executed. This 
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latter deed was not recorded and was subsequently can¬ 
celed upon the sale of the property. (R. 31 A.) 

Record title to the 2501 Q Street property was in the 
taxpayer’s name. As to this property, the taxpayer 
and his wife executed tw r o deeds on June 19,1941, one, 
conveying a two-fifths undivided interest to his wife as 
trustee and the other conveying a one-half undivided 
interest to Lemm and his transferees, as of which date, 
prior deeds held by them were canceled. The June 19, 
1941, deeds were canceled as of October 19, 1943, and 
new deeds executed on October 19, 1943, which deeds 
were canceled on June 12,1947, and new deeds executed. 
None of the deeds except the original deed to the tax¬ 
payer, was recorded. (R. 31 A.) 

Keeping record title in the name of a straw or 
nominee is a practice generally followed in the District 
of Columbia where property is owned by more than one 
person. It facilitates, dealing with the property in that 
the signature of only one person and his spouse, if any, 
is required. It also facilitates title searches. Another 
reason for the practice is that some owners do not wish 
their interests in real property to be of record. Lemm 
did not want his interests to be disclosed of record. (R. 

31 A.) 

Books of account were set up and kept by Lemm. The 
taxpayer knew very little about the books of account. 
Capital accounts were set up for each one of the parties 
to the agreement of January 11, 1941, in which their 
respective interests in the properties were credited. 
The net income in their respective shares was also 
credited to each account. (R. 31A-32A.) 

During the years 1941 to 1943, payments out of in¬ 
come aggregating $93,300 were made on the principal 
of loans outstanding on the properties involved. (R. 

32 A.) 

The taxpayer and Lemm each received a salary of 
$3,600 for each of the years 1942 and 1943. In most 
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instances, Lemm, who represented all the parties to the 
agreement of January 13, 1941, made final decisions. 
He did most of the work required in connection with the 
properties. Lemm entered into contracts with sub¬ 
contractors, which contracts were signed by the tax¬ 
payer as record owner. (R. 32A.) 

During 1942, the taxpayer’s wife, as trustee, received 
$3,000 and during 1943, she received two payments of 
$1,600 each from the net rentals. The amounts were 
used for the payment of income taxes for the trusts 
and insurance of the beneficiaries. None of it was used 
for household expenses, for the support of the taxpayer 
and his wife, or for the payment of any of their obliga¬ 
tions. (R. 32A.) 

The taxpayer’s wife visited the Wisconsin Avenue 
premises during the construction of the building 
thereon on the average of about twice a week. At such 
times, she talked with the superintendent. She recom¬ 
mended the painting subcontractor for that building, 
who had done similar work on the 2501 Q Street prop¬ 
erty and in the taxpayer’s home. She also recom¬ 
mended the plastering, painting and roofing subcon¬ 
tractors for the 2501 Q Street building During the 
construction of such building she also visited there from 
time to time. She made some objections as to the pro¬ 
posed plans for and use of the second floor of the build¬ 
ing on 1359 Connecticut Avenue. It was later rented 
to another tenant who remodeled the second floor to 
suit himself. (R. 32A.) 

On or about March 16, 1942, the taxpayer filed a gift 
tax return for 1941 in which he reported gifts of the 
aggregate stated value of $12,SOI.50, including a gift 
on January 2, 1941, in trust to his four minor children 
in the aggregate stated value of $3,144, and a gift to 
his wife as of June 3,1941, of a one-half interest in the 
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equity in an apartment house known as 1916 R Street, 
Northwest, Washington, D. C., of the stated value of 
$9,657.50. (R. 32A-33A.) 

Fiduciary income tax returns were filed for 1941, 
1942 and 1943 for each of the four trusts involved 
herein. (R. 33A.) 

Partnership returns (Form 1065) for the years 1938 
to 1943, inclusive, were filed in the name of “Jerry 
Maiatico”. In the returns for 1938 and 1939 the part¬ 
ners were stated to be the taxpayer, Grace Burnap 
Everett, and Lemm. In the 1940 return the partners 
consisted of the taxpayer and Lemm. The partners 
designated in the 1941 return are the same as reported 
in the 1942 and 1943 returns. The income reported 
in the partnership returns for 1942 and 1943 con¬ 
sisted of rentals received from 2501 Q Street, 1359 
Connecticut Avenue, and 3130 Wisconsin Avenue prop¬ 
erties. The net income reported for 1942 and 1943 is 
$47,771.90 and $80,601.09, respectively. The share in 
such net income of each partner and the time devoted 
to the business of the partnership by each partner are 
stated in such returns, as follow (R. 33A) : 



Time devoted 



to business 

Net income for 


1942 & 1943 

1942 

1943 

Petitioner 

100% 

$7,657.19 

$10,940.44 

George P. Lemm 

60% 

8,671.49 

12,775.13 

Cecelia E. Goodman 

5% 

5,071.49 

9,175.13 

Katheryn E. Lemm 

5% 

5,071.49 

9,175.14 

Mathilda M. Kirchner 

5% 

5,071.49 

9,175.14 

Rose Maiatico, trustee under 



four trusts, ($4,057.19 to 



each trust in 1942 

and 



$7,340.03 to each trust in 



1943) 

5% 

16,228.76 

29,360.11 

Total 


$47,771.91 

$80,601.09 


i 


18 


The address of Cecelia E. Goodman was given on the 
returns as Columbia, Missouri, and the address of both 
Ivatheryn E. Lemm and Mathilda M. Kirchner was 
given as Minneapolis, Minnesota. (R. 34A.) 

The reported distribution to the taxpayer and Lemm 
in 1942 and 1943 included a salary of $3,600. (R. 34A.) 

In his returns for 1942 and 1943 the taxpayer re¬ 
ported the respective amounts of $7,657.19 and $10,- 
940.44 as received from the “Jerry Maiatico” partner¬ 
ship. In determining the tax liability of the taxpayer 
for 1943, the Commissioner included in the taxpayer’s 
taxable income for 1942 the amount of $16,105.60 and 
for 1943 the amount of $29,360.11, the amounts distrib¬ 
utable to the taxpayer’s wife as trustee for their four 
children as shown in the partnership returns. The 
Commissioner’s explanation for such adjustments as 
given in the notice of deficiency is as follows (R. 34A) : 

It is held that no part of the rental income dis¬ 
tributed on the partnership return filed under the 
name of Jerry Maiatico, Woodward Building, 
Washington, D.C., to the trusts created for the 
benefit of Mary Rose Maiatico, Michael Maiatico, 
Rose Marie Maiatico, and Anna Maiatico is tax¬ 
able to the beneficiaries of the trusts but is taxable 
in full to you. 

Upon the basis of the foregoing facts the Tax Court, 
affirming the Commissioner’s determination (R. 11A- 
17A), held that the taxpayer’s wife, as trustee for their 
four minor children, could not be recognized for in¬ 
come tax purposes as a member of the taxpayer’s part¬ 
nership, and that, therefore, the taxpayer was taxable 
on the income of the partnership distributable to his 
wife, as trustee, as shown in the partnership returns 
(R. 34A-40A). The Tax Court thereupon entered its 
decision accordingly (R. 40A), from which the tax¬ 
payer petitioned this Court for review (R. 2A-3A). 
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SUMMARY OF ARGUMENT 

It is settled that family partnerships predicated upon 
gifts of business capital are without federal income tax 
significance even though otherwise valid, if they produce 
no substantial change in the creation of the business 
income but merely a reallocation of the income within 
the donor’s family. Whether under that test the 
claimed partnership is real presents a factual question 
for the Tax Court, whose determination is entitled to 
finality if, as here, it is supported by substantial evi¬ 
dence and is not clearly erroneous. The record fully 
warrants the Tax Court’s conclusion that the taxpayer’s 
gift in trust of fractional interests in certain real prop¬ 
erties to his children simultaneously with the execution 
of a partnership agreement with the trustee did not 
constitute the trustee and/or the children real partners 
during the tax years. Admittedly, the taxpayer con¬ 
tinued to conduct and manage the business precisely 
as before; the donee children contributed no new capital 
and neither they nor the trustee performed vital addi¬ 
tional services or participated in management. The 
taxpayer contends that the Commissioner and the Tax 
Court improperly considered this as a family partner¬ 
ship case for the reason that the partnership agree¬ 
ment, though valid for income tax purposes, was never¬ 
theless immaterial here and therefore should not have 
been taken into account because the income in question 
was derived from fractional interests in the real prop¬ 
erty which was owned absolutely by his wife, as trustee 
for their four minor children. This argument, how¬ 
ever, is not only negatived by the authorities but also 
misconceives the rationale of the controlling decisions 
and glosses over the controlling factors in the case. 

The crucial inquiry is who earned the income, and 
not who collected and used it after it was earned. Al¬ 
though couched in the form of gifts of partnership 



20 


interests, the arrangement in essence amounted to noth¬ 
ing more than an anticipatory assignment of portions 
of the taxpayer’s business income. The trustee and/or 
the children became partners in name and on paper 
only. To permit the tax consequences here to turn 
upon the considerations stressed by the taxpayer would 
sanction the very kind of formalism which the Supreme 
Court and other courts have repeatedly refused to 
recognize as effective to alter tax liability. Indeed, 
evidential support for the Tax Court’s conclusion here 
is stronger than that which the Supreme Court has 
held required affirmance of its decisions in like and 
similar family partnership cases. 

The decision of the Court of Appeals in Commissioner 
v. Culbertson, infra, upon which the taxpayer relies 
heavily, was reversed by the Supreme Court. The case 
was remanded to the Tax Court because it had there 
confined itself to and over-emphasized the factors of 
original capital and vital services, and had failed to 
consider management participation or any other cir¬ 
cumstance bearing upon intent. Here the Tax Court 
considered all the evidence and there is no more reason 
for a remand of this case than, for example, of the other 
family partnership cases decided adversely to the tax¬ 
payers in which the Supreme Court denied certiorari 
on the same day it decided the Culbertson case. 

ARGUMENT 

The Record Fully Supports the Tax Court’s Decision That the 
Taxpayer’s Wife, as Trustee for Their Minor Children, May 
IVot Be Recognized as a Real Partner for Income Tax 
Purposes 

The sole question presented here is whether the tax¬ 
payer’s wife, as trustee under certain trusts created 
by the taxpayer for the benefit of each of their four 
minor children, may be properly recognized for income 
tax purposes as a real member of the taxpayer’s part- 
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nership during the years 1942 and 1943. 4 If so, the 
net rentals realized from the taxpayer’s business and 
reported on the partnership returns for those years 
as distributable to the wife, were taxable to her as 
trustee for the children and a real partner in the busi¬ 
ness, as the taxpayer contends; otherwise, they were 
taxable in their entirety to the taxpayer, under Sec¬ 
tion 22(a) of the Internal Revenue Code (Appendix, 
infra), as the Tax Court held and we contend. 

Prior to 1941 the taxpayer and others—not his wife 
or children—conducted a partnership business as sole 
proprietors, and reported all of its income. (R. 33A.) 
In 1941 the taxpayer donated fractional interests in 
his properties to his wife, as trustee for their four minor 
children, and a few days later admitted her as trustee- 
partner for each of the four children. (R. 20A-27A, 
109A-116A.) The capital contributed to the partner¬ 
ship was the taxpayer’s, and was transferred by him 
as a gift to his wife as trustee for their children, except 
for the 2501 Q Street property for which the trustee 
gave him her note representing the cost thereof to 
him in the sum of $20,973.20, without provision for the 
payment thereof except, presumably, from the rentals 
of the properties when improved, or the gains upon 
disposal thereof, the trust estate having provided no 
income. The properties were thereafter improved by 
the taxpayer and his partners—other than the trustee 
—from borrowed funds. (R. 20A-26A, 35A, 37A, 72 A- 
73A.) Except for the reallocation of profits, 5 the part- 

4 See fn. 3, supra. 

5 Since the trust estate provided no income (R. 20A-24A, 35A, 
109A-115A), it is apparent that the trustee had no funds. From 
the partnership income allocated to the taxpayer and his wife, as 
trustee, she received payments aggregating only $6,200 during the 
years 1942 and 1943 which she used to pay the income taxes of 
the trusts and insurance for the beneficiaries. (R. 32A, 38A.) 
The taxpayer and another partner, however, received salaries of 
$3,600 from the reported distributions of the partnership for those 
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nership business was conducted in substantially the 
same manner as before its creation, neither the trustee- 
wife nor the four minor children participating in the 
control and management of the business or otherwise 
contributing vital services. (R. 32A, 35A-36A, 38A, 
74A-75A.) The Commissioner determined that the en¬ 
tire amounts of the income shown on the partnership 
returns for 1942 and 1943 as distributable to the tax¬ 
payer’s wife, as trustee, were taxable to the taxpayer. 
(R. 13A-17A, 34A.) The Tax Court in the decision 
reviewed by the full court unanimously sustained the 
Commissioner’s determination. (R. 34A-40A.) We 
submit that the Tax Court’s decision is correct, and 
is therefore entitled to affirmance by this Court. 

The issue is concluded by the Tax Court’s correct 
application of the tests and principles laid down by 
the Supreme Court in Commissioner v. Tower, 327 
U. S. 280, and Lustliaus v. Commissioner, 327 U. S. 293, 
as reaffirmed in Commissioner v. Culbertson, 337 U. S. 
733, and applied by the several appellate courts in a 
variety of family partnership cases where the partner¬ 
ships were composed of husband, wife, children and 
trusts. 6 The Supreme Court held in Commissioner v. 

years (R. 32A, 34A, 38A), and from the reported distributions of 
partnership income for the years 1941 to 1943, inclusive, payments 
aggregating $93,300 were made on the principal of loans out¬ 
standing on the properties involved (R. 32A, 37A). Thus, regard¬ 
less of the allocations on the partnership returns, the income 
produced by the taxpayer’s efforts continued to be used for the 
same business purposes as before the creation of the trusts and the 
partnership. (R. 38A.) 

6 See, for example, Economos v. Commissioner, 167 F. 2d 165 
(C.A. 4th), certiorari denied, 335 U. S. 826, rehearing denied, 335 
U. S. 905; Quon v. Commissioner, decided March 28, 1947 (1947 
P-H T.C. Memorandum Decisions, par. 47,077), affirmed per 
curiam, 165 F. 2d 215 (C.A. 9th), certiorari denied, 334 U. S. 845; 
Moore v. Commissioner, 7 T.C. 1250, dismissed per stipulation of 
parties, 176 F. 2d 311 (CA. 6th).; Belcher v. Commissioner, 162 F. 
2d 974 (C.A. 5th), certiorari denied, 332 U. S. 824; Benson v. Com¬ 
missioner, 161 F. 2d 821 (C.A. 5th); Ginsburgv. Arnold (C.A. 5th), 
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Tower, supra (p. 289) that “The issue is who earned 
the income and that issue depends on whether this hus¬ 
band and wife [as trustee here] really intended to carry 
on business as a partnership.” The Court reiterated 
this rule in substance in Commissioner v. Culbertson, 
supra (pp. 739-740, 741-742), and added that (p. 742) : 

The question is * * * whether, considering all the 
facts—the agreement, the conduct of the parties in 
execution of its provisions, their statements, the 
testimony of disinterested persons, the relationship 
of the parties, their respective abilities and capital 
contributions, the actual control of income and 
the purposes for which it is used, and any other 
facts throwing light on their true intent—the 
parties in good faith and acting with a business 
purpose intended to join together in the present 
conduct of the enterprise. 

Thereupon, emphasizing less the “original capital” and 
“vital services” tests but placing more emphasis upon 
the “intent” test (pp. 741-742), the Court stated further 
(p. 741) that— 

the ultimate question for decision * * * [is] 
“whether the partnership is real within the mean¬ 
ing of the federal revenue laws” and makes deci¬ 
sive what we described as “circumstances [to be 
taken] into consideration” in making that deter¬ 
mination. 

The Tax Court applied these principles to the facts 
here, and, of course, “Whether the parties really in¬ 
tended to carry on business as partners”, presented a 
question of ultimate fact for that tribunal. Commis- 

decided August 16, 1949 (1949 P-H par. 72,574), and on rehearing 
on September 13, 1949 (1949 P-H par. 72,591) judgment vacated 
and cause remanded to the District Court for reconsideration in 
relation to Commissioner v. Culbertson, 337 U.S. 733; Morrison 
v. Commissioner, 11 T.C. 696, now pending in C.A. 2d; Epps v. 
Commissioner, 164 F. 2d 482 (C.A. 6th); Dawson v. Commis¬ 
sioner, 163 F. 2d 664 (C.A. 6th). 


24 


sioner v. Culbertson, supra, p. 743. While bo single 
factor is “conclusive”, nevertheless, in harmony with 
the Court’s statement in the Culbertson case (p. 744), 
the failure of the taxpayer’s wife, as the alleged new 
trustee-partner, to have contributed any “original 
capital” or “vital additional services” or to have par¬ 
ticipated in the “management and control” of the busi¬ 
ness, “has the effect of placing a heavy burden on the 
taxpayer to show the bona fide intent of the parties to 
join together as partners.” More serious, if not fatal, 
however, as already shown, was the taxpayer’s failure 
to establish, among other things, that “the parties in 
good faith and acting with a business purpose intended 
to join together in the present conduct of the enter¬ 
prise.” (Italics supplied.) Commissioner v. Culbert¬ 
son, supra, p. 742. Thus, under the facts here, even 
though as a matter of law it might be said that there was 
a valid partnership, nevertheless it is apparent that 
“ ‘There was, thus, more than ample evidence to support 
the Tax Court’s finding that no genuine union for 
partnership business purposes was ever intended and 
that the husband earned the income’.” Commissioner 
v. Culbertson, supra, p. 745; Commissioner v. Tower, 
supra, p. 292, 

In the Tower case a valid gift by the husband to his 
wife of a portion of his business capital was held in¬ 
effectual to render the wife a real partner for tax pur¬ 
poses, where she neither participated in management 
nor contributed services. The Supreme Court had also 
stated there (p. 292), as reiterated in the Culbertson 
case, supra (p. 745), that the record furnished “more 
than ample evidence to support the Tax Court’s find¬ 
ing that no genuine union for partnership business 
purposes was ever intended and that the husband earned 
the income.” In Lusthaus v. Commissioner, supra, 
the Supreme Court held (p. 296) that a valid sale by 
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the husband to his wife of a portion of his capital did 
not suffice to make the wife a partner in the tax sense, 
notwithstanding the fact that she thereafter “ continued 
to help out in the stores whenever she was needed just 
as she had always done.” In the Culbertson case, in¬ 
volving a claimed father-sons partnership, the Supreme 
Court reversed the Court of Appeals (which had re¬ 
versed the Tax Court’s refusal to recognize the partner¬ 
ship), and remanded the case to the Tax Court 7 (p. 
748)— 

for a decision as to which, if any, of respondent’s 
sons were partners with him in the operation of 
the ranch during 1940 and 1941. As to which of 
them, in other words, was there a bona fide intent 
that they be partners in the conduct of the cattle 
business, either because of services to be performed 
during those years, or because of contributions of 
capital of which they were the true owners, as we 
have defined that term in the Clifford, Horst, and 
Tower cases? 

The rationale of the Supreme Court’s decisions in 
the Tower, Lusthaus and Culbertson cases is that the 
Tax Court is not obliged to accord tax effect to a legally 
perfect family partnership arrangement which, as here, 
produces no substantial change in the creation of the 
business income but merely a reallocation of it within 
the family. “The statutes of Congress designed to tax 
income actually earned because of the capital and efforts 

7 In the Culbertson case the Tax Court had considered only the 
“original capital” and “vital services” as tests of the intention of 
the parties. The Supreme Court stated (337 U. S. 733, 744): 

Unquestionably a court’s determination that the services 
contributed by a partner are not “vital” and that he has not 
participated in “management and control of the business” or 
contributed “original capital” has the effect of placing a heavy 
burden on the taxpayer to show the bona fide intent of the 
parties to join together as partners. But such a determina¬ 
tion is not conclusive, and that is the vice in the “tests” adopted 
by the Tax Court. 
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of each individual member of a joint enterprise are not 
to be frustrated by state laws which for state purposes 
prescribe the relations of the members to each other 
and to outsiders.” Commissioner v. Tower, supra, p. 
288. In the words of the Supreme Court in the Culbert¬ 
son case (pp. 739-740): 

In the Tower case we held that, despite the 
claimed partnership, the evidence fully justified 
the Tax Court’s holding that the husband, through 
his ownership of the capital and his management 
of the business, actually created the right to re¬ 
ceive and enjoy the benefit of the income and was 
thus taxable upon that entire income under Sec¬ 
tions 11 and 22 (a). In such case, other members 
of the partnership cannot be considered “ Individ¬ 
uals carrying on business in partnership” and 
thus 4 ‘liable for income tax . . . in their individual 
capacity” within the meaning of Sec. 181. If 
it is conceded that some of the partners contributed 
neither capital nor services to the partnership dur¬ 
ing the tax years in question, as the Court of Ap¬ 
peals was apparently willing to do in the present 
case, it can hardly be contended that they are in! 
any way responsible for the production of income 
during those years. The partnership sections of 
the Code are, of course, geared to the sections re¬ 
lating to taxation of individual income, since no tax 
is imposed upon partnership income as such. To 
hold that 4 4 Individuals carrying on business in part¬ 
nership” includes persons who contribute nothing 
during the tax period would violate the first prin¬ 
ciple of income taxation; that income must be 
taxed to him who earns it. Lucas v. Earl, 281 
U. S. Ill (1930) ; Helvering v. Clifford, 309 U. S. 
331 (1940); National Carbide Corp. v. Commis¬ 
sioner, 336 TJ. S. 422 (1949). 

Furthermore, our decision in Commissioner v. 
Tower, supra, clearly indicates the importance of 
participation in the business by the partners dur¬ 
ing the tax year. We there said that a partnership 
is created 44 when persons join together their money, 
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goods, labor, or skill for the purpose of carrying 
on a trade, profession, or business and where there 
is community of interest in the profits and losses.” 
Id. at 286. This is, after all, but the application of 
an often iterated definition of income—the gain 
derived from capital, from labor, or from both com¬ 
bined—to a particular form of business organiza¬ 
tion. A partnership is, in other words, an organi¬ 
zation for the production of income to which each 
partner contributes one or both of the ingredients 
of income—capital or services. Ward v. Thomp¬ 
son, 22 How. 330, 334 (1859). * * * 

Application of these principles to the facts here com¬ 
pletely negatives the taxpayer’s unfounded statement 
(Br. 20) that “the Tax Court committed a clear error 
of law in reaching its decision in this case.” 

It is plain, we submit, from the opinion here that the 
Tax Court applied the correct tests and principles 
prescribed by the Supreme Court in the Tower and 
Lusthaus cases, as reiterated in the Culbertson case. 
Upon a review of all the evidence bearing on the true 
intent of the parties (R. 41A-122A), the Tax Court 
unanimously found and concluded that the wife, as 
trustee, contributed no capital or vital services in the 
control, management and improvement of the proper¬ 
ties, the taxpayer having done all these things as re¬ 
quired from time to time by the business (R. 35A-36A) ; 
that the partnership income allocated to the taxpayer 
and to his wife, as trustee, was produced by the tax¬ 
payer and others than his wife and children, and the 
creation of the trust and/or partnership made no sub¬ 
stantial change in the same use of such income and 
control of the business and properties (R. 37A-38A) ; 
and that therefore the wife, as trustee, may not be recog¬ 
nized as a real partner for income tax purposes (R. 
40A). Unless this decision is “clearly erroneous”, 
therefore, it may not properly be disturbed upon re- 
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view. 8 A comprehensive review of the entire record 
shows no clear, or any, error in the Tax Court’s deci¬ 
sion, and the taxpayer has shown none; indeed, the 
evidential support for the Tax Court’s decision 
here is stronger than that which the Supreme Court 
considered more than sufficient to require affirm¬ 
ance of its like decisions in the Tower and Lusthaus 
cases. 

Moreover, while the Tax Court did not have the bene¬ 
fit here of the Supreme Court’s later decision in the 
Culbertson case, nevertheless, as shown, it correctly 
applied all the rules formerly laid down by the Supreme 
Court in the Tower and Lusthaus cases, and subse¬ 
quently reaffirmed in the Culbertson case. Furthermore, 
contrary to the taxpayer’s contention (Br. 20) that the 
Tax Court made no findings or conclusion “with re¬ 
spect to the intent of the parties,” the Tax Court clearly 
applied in substance, to the facts here, the additional 
decisive tests and principles prescribed in the Culbert¬ 
son case (p. 742), namely, that upon a consideration of 
all the “facts throwing light on their true intent”, the 
parties here are not shown to have been “acting with 
a business purpose” showing that they “intended to 
join together in the present conduct of the enterprise”, 
or, over and above the capital-and-services tests, that 
(p. 741) “ ‘the partnership is real within the meaning 
of the federal revenue laws’ ” (R. 35A-40A). In these 
circumstances, the Culbertson decision, relied on so 
strongly by the taxpayer (Br. 19-20, 22-23, 25, 26-27, 

8 Section 36 of the Act of June 25, 1948, Public Law 773, 80th 
Cong., 2d Sess., which amended Section 1141 (a) of the Internal 
Revenue Code, provided that the Courts of Appeals shall have 
jurisdiction to review the decisions of the Tax Court in the same 
manner and to the same extent as decisions of the District Courts 
in civil actions tried without a jury. Rule 52 (a) of the Federal 
Rules of Civil Procedure, as amended, provides in part that the 
findings of fact shall not be set aside unless “clearly erroneous.” 
See United States v. Gypsum Co., 333 U.S. 364, 394-395. 
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29), quite plainly does not call for or warrant remand 
of the present case to the Tax Court any more than it 
did, for example, the several family partnership cases 
wherein the Supreme Court denied certiorari on the 
same day (June 27,1949) that it decided the Culbertson 
case. See Fainblatt v. Commissioner , 172 F. 2d 389 (C. 
A. 2d), certiorari denied, 337 U. S. 957, rehearing 
denied, October 10, 1949; Moore v. Commissioner , 170 
F. 2d 191 (C. A. 4th), certiorari denied, 337 U. S. 956, 
rehearing denied, October 10, 1949; Kohl v. Commis¬ 
sioner , 170 F. 2d 531 (C. A. 8th), certiorari denied, 337 
U. S. 956, rehearing denied, October 10,1949.® Further- 


9 The present case is no different, essentially, from numerous 
other family partnership cases in which income ascribed to a 
donee-partner has been held taxable to the donor-taxpayer, and 
in which certiorari has been denied. See, e.g., Fletcher v. Com¬ 
missioner, 164 F. 2d 182 (CA. 2d), certiorari denied, 333 U. S. 
855; Eisenberg v. Commissioner, 161 F. 2d 506 (C.A. 3d), certiorari 
denied, 332 U. S. 767; Wilson v. Commissioner, 161 F. 2d 556 
(C.A. 4th), certiorari denied, 332 U. S. 769; Hash v. Commissioner, 
152 F. 2d 722 (C.A. 4th), certiorari denied 328 U.S., 838, rehearing 
denied, 328 U.S. 879; Economos v. Commissioner, 167 F. 2d 165 
(C.A. 4th), certiorari denied, 335 U. S. 826, rehearing denied, 
335 U.S. 905; Scherf v. Commissioner, 161 F. 2d 495 (C.A. 5th), 
certiorari denied, 332 U. S. 810; Belcher v. Commissioner, 162 F. 
2d 974 (C.A. 5th), certiorari denied, 332 U. S. 824; Mead v. Com¬ 
missioner, 131 F. 2d 323 (C.A. 5th), certiorari denied, 318 U.S. 
777; Argo v. Commissioner, 150 F. 2d 67 (C.A. 5th), certiorari 
denied, 326 U.S. 762; Sewell’s Estate v. Commissioner, 151 F. 2d 
806 (C.A. 5th), certiorari denied, 327 U. S. 805; Sewell v. Com¬ 
missioner, 151 F. 2d 765 (C.A. 5th), certiorari denied, 327 U. S. 
783, rehearings denied, 329 U. S. 819, and 331 U.S. 868; Morton 
v. Thomas, 158 F. 2d 574 (C.A. 5th), certiorari denied, 330 U. S. 
834 Hougland v. Commissioner, 166 F. 2d 815 (C.A. 6th), cer¬ 
tiorari denied, 334 U.S. 846; Lowry v. Commissioner, 154 F. 2d 
448 (C.A. 6th), certiorari denied, 329 U. S. 725; Lorenz v. Com¬ 
missioner, 148 F. 2d 527 (C.A. 6th), certiorari denied, 327 U. S. 
786; Doll v. Commissioner, 149 F. 2d 239 (C.A. 8th), certiorari 
denied, 326 U. S. 725; Nordling v. Commissioner, 166 F. 2d 703 
(CA. 9th), certiorari denied, 335 U. S. 817; Quon v. Commissioner, 
decided March 28, 1947 (1947 P-H T.C. Memorandum Decisions, 
par. 47,077), affirmed per curiam, 165 F. 2d 215 (C.A. 9th), cer¬ 
tiorari denied, 334 U. S. 845; Earp v. Jones, 131 F. 2d 292 (C.A. 
10th), certiorari denied, 318 U. S. 764. 
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more, the taxpayer was given full opportunity to pre¬ 
sent any and all relevant evidence concerning the true 
intent of the parties and the reality of the claimed part¬ 
nership, without success, and there is therefore no need 
or occasion for this Court’s remanding the case to the 
Tax Court. 10 See Estate of Spiegel v. Commissioner, 
335 U. S. 701, 707, rehearing denied, 336 U. S. 915; 
Hormel v. Helvering , 312 U. S. 552, 559-560. “To re¬ 
mand the cause for further findings would be futile. 
The Board could not properly find anything which 
would assist the Commissioner’s [here, the taxpayer’s] 
cause.” General Utilities Co. v. Helvering , 296 U. S. 
200, 207. 

In view of the f oregoing, it is apparent that this case 
merely presents the rather common factual situation of 
a sole proprietorship, owned, operated and controlled 
by the taxpayer, which was converted into a so-called 
“partnership” by the use of trust instruments con¬ 
veying a one-fifth interest to each of the taxpayer’s four 
minor children. As shown, no vital services were contri¬ 
buted to the alleged partnership by the trustee or the 
children, no capital not previously owned by the tax¬ 
payer was contributed by the trustee-wife or the child¬ 
ren, and the business continued to be operated and 
controlled after formation of the partnership just as 
before. Moreover, the earnings of the business at all 
times herein remained on hand and available for use, 
and were used, within the business. There is no showing 
that the trustee had any authority to withdraw income 
except at such times as she and the taxpayer mutually 
agreed thereto. (R. 20A-24A, 109A-115A.) The trust 

10 The taxpayer makes no request that the case be remanded to 
the Tax Court for further consideration in the light of the legal 
principles announced by the Supreme Court in Commissioner v. 
Culbertson, 337 U.S. 733. He merely states that (Br. 39) “the 
case should be remanded to the Tax Court for the sole -purpose of 
recomputing the deficiency” involved herein. (Italics supplied.) 
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estate provided no income whatever for the trust prop¬ 
erties were “non-income producing” (R. 21A, 35A, 
109A-115A), and regardless of the allocation of the 
partnership income to the taxpayer and his wife, as 
trustee, only approximately $3,000 was withdrawn each 
year during the two-year period 1942-1943 for the pay¬ 
ment of the trusts’ income taxes and the insurance for 
the beneficiaries (R. 32A, 38A), whereas their purported 
aggregate partnership shares of the net earnings for 
those years exceeded the sums of $16,000 and $29,000, 
respectively (R. 33A). During the same period, how¬ 
ever, the taxpayer and his partners—other than his 
wife, as trustee—withdrew payments in excess of 
$93,000 out of the partnership income, shown by the 
partnership returns to have been distributable to them 
and the wife as trustee for the children, for payments 
on the principal of loans outstanding against the prop¬ 
erties, just as they had done before creation of the trusts 
and the partnership. (R. 37A-38A.) 

As already shown, the Supreme Court clearly indi¬ 
cated in the Tower and Lusthaus cases, supra , that the 
decisive question in such cases is not who may own a 
share of the capital but who produced the income; 
family partnerships, based upon gifts of business capi¬ 
tal though valid and enforceable under state law, are 
without federal income tax significance where, as here, 
the arrangement produces no substantial change in the 
production of the business income but merely repre¬ 
sents a reallocation of such income within the family 
group; and unless the donee “invests capital originat¬ 
ing with her or substantially contributes to the control 
and management of the business, or otherwise performs 
vital additional services, or does all of these things” 
{Commissioner v. Tower, supra, p. 290), the conclusion 
is justified that the donee is not a real partner for tax 
purposes. We have shown that the Tax Court so held 
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in the factual context of this case, and also applied the 
additional tests and principles prescribed by the Su¬ 
preme Court in the Culbertson case to the effect that 
upon a consideration of all the facts throwing light on 
the true intent of the parties, they failed to show that 
in forming the partnership they acted with a business 
purpose whereby they intended to join together in the 
present conduct of the business, or that the partnership 
was real within the meaning of the federal revenue laws. 
Hence, in these circumstances, we agree with the tax¬ 
payer’s statement (Br. 39) that “it is immaterial 
whether the Court finds that petitioner’s wife as trustee 
for petitioner’s children was a partner for income tax 
purposes.” In any event, it is abundantly clear that 
the record as a whole fully supports the Tax Court’s 
findings and conclusion (R. 20A-40A) that the wife, as 
trustee for their children, may not properly be recog¬ 
nized for tax purposes as a real member of the tax¬ 
payer’s partnership during the years 1942 and 1943, 
and therefore the taxpayer is taxable on the entire in¬ 
come of the business shown on the partnership returns 
as distributable to the wife, as trustee, during those 
years. 

The taxpayer attempts to avoid the impact of the 
Tower , Lusthcwis and Culbertson cases by contending, as 
he did below (R. 35A), that although there was a valid 
partnership for income tax purposes under the agree¬ 
ment of January 11, 1941 (R. 26A-27A), nevertheless 
the Commissioner and the Tax Court should not have 
considered that phase of his case for it was immaterial, 
the partnership agreement merely having evidenced 
common ownership by the parties of fractional inter¬ 
ests in certain real properties which did not alter their 
rights or liabilities already existing by reason of their 
co-ownership thereof referred to in that agreement (Br. 
18-32). His principal contention as presented below 
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(R. 35A), however, is that the rental income in ques¬ 
tion was derived from the several fractional interests 
in the properties which were owned absolutely by his 
wife, as trustee for their children, and therefore, con¬ 
trary to the determinations of the Commissioner and 
the Tax Court, it is not taxable to him. He insists that 
such cases as Helvering v. Clifford, 309 U. S. 331, Hel¬ 
vering v. Horst, 311U. S. 112, and related decisions have 
no application to the facts here. (Br. 32-39.) 

These arguments, however, are completely negatived 
by the Supreme Court’s holdings in the Tower and 
Lusthaus cases, as reiterated in the Culbertson case 
(pp. 745-746): 

We did not say that the donee of an intrafamily 
gift could never become a partner through invest¬ 
ment of the capital in the family partnership, any 
more than we said that all family trusts are invalid 
for tax purposes in Helvering v. Clifford, supra. 
The facts may indicate, on the contrary, that the 
amount thus contributed and the income therefrom 
should be considered the property of the donee for 
tax, as well as general law, purposes. In the Tower 
and Lusthaus cases this Court, applying the princi¬ 
ples of Lucas v. Earl, supra; Helvering v. Clifford, 
supra; and Helvering v. Horst, 311U. S. 112 found 
that the purported gift, whether or not technically 
' complete, had made no substantial change in the 
economic relation of members of the family to the 
income. In each case the husband continued to 
manage and control the business as before, and 
income from the property given to the wife and 
invested by her in the partnership continued to be 
used in the business or expended for family pur¬ 
poses. We characterized the results of the trans¬ 
actions entered into between husband and wife as 
“a mere paper reallocation of income among the 
family members,” noting that “The actualities of 
their relation to the income did not change.” 327 
U. S. 292. This, we thought, provided ample 
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grounds for the finding that no true partnership 
was intended; that the husband was still the true 
earner of the income. 

But application of the Cliff ord-Horst principle 
does not follow automatically upon a gift to a mem¬ 
ber of one’s family, followed by its investment in 
the family partnership. * * *. It is frequently 
stated that transactions between members of a 
family will be carefully scrutinized. But, more 
particularly, the family relationship often makes 
it possible for one to shift tax incidence by surface 
changes of ownership without disturbing in the 
least his dominion and control over the subject of 
the gift or the purposes for which the income from 
the property is used. He is able, in other words, 
to retain “the substance of full enjoyment of all 
the rights which previously he had in the prop¬ 
erty.” Helvering v. Clifford, supra, at 336. 

This is in harmony with the court’s holding in Econ- 
omos v. Commissioner, 167 F. 2d 165 (C.A. 4th), certi¬ 
orari denied, 335 U. S. 826, rehearing denied, 335 U. S. 
905, relied on by the Tax Court here. (R. 39A-40A.) 
There, as here, the partnership between the taxpayer 
and the trustee for her minor children was denied 
recognition for income tax purposes where it appeared 
that (1) the capital contribution to the business by the 
children or by the trustee on their behalf was furnished 
by the taxpayer; (2) the business was managed and 
conducted by her alone after the trust was created, just 
as before; (3) the earnings were due entirely to the 
taxpayer’s efforts; and (4) the moneys credited on the 
books to the children, except for a small amount, re¬ 
mained in the business and could not be withdrawn 
without the taxpayer’s consent. There the court stated 
(p. 167): 

These circumstances disclose an arrangement 
which, whether or not designed to evade income 
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taxes, would result in a reduction of the taxpayer’s 
taxable income if, as the taxpayer contends, the 
income of the business should be divided between 
the partners and accounted for separately under 
26 U.S.C.A. Int. Rev. Code, Secs. 181, 182. We 
think, however, that the arrangement cannot be 
given this effect under the rulings of the Supreme 
Court and of the Court of Appeals of this and 
other circuits in cases which differ in no material 
respects from the case at bar. A gift of an interest 
in a family business, whether absolute or in trust, 
which makes no real change in the economic situa¬ 
tion of the group or in the control or management 
of the business will not reduce the obligations of 
the donor to account for and pay income tax on the 
earnings of the enterprise to the same extent as 
before the gift was made. * * * 

Hence, that case is almost directly in point and should, 
we submit, be followed here. 

In conclusion, it is plain that since the gift directly 
to the children would not have accomplished the result 
sought by the taxpayer, the mere creation of the trusts 
clearly could not accomplish that result. It is settled 
that the mere passage of title to income-producing 
property through devices, valid under state law or 
otherwise, does not relieve the taxpayer from the tax 
on the future income therefrom unless the passage of 
legal title is accomplished by a complete shift of the 
economic benefits of ownership, directly or indirectly 
{Helvering v. Clifford, 309 U. S. 331), a situation quite 
clearly not present here (R. 38A), as heretofore shown. 
Thus, to permit the tax consequences here to turn upon 
the considerations stressed by the taxpayer would sanc¬ 
tion the very type of formalism which the Supreme 
Court and the several Courts of Appeals have re¬ 
peatedly refused to recognize as effectual to alter 
tax liability. Belcher v. Commissioner, 162 F. 2d 
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974 (C.A. 5th), certiorari denied, 332 U. S. 824; 
Eisenberg v. Commissioner, 161 F. 2d 506 (C.A. 
3d), certiorari denied, 332 U. S. 767; Hash v. 
Commissioner, 152 F. 2d 722 (C.A. 4th), certiorari 
denied, 328 U. S. 838, rehearing denied, 328 U. S. 879; 
Dawson v. Commissioner, 163 F. 2d 664 (C.A. 6th); 
Benson v. Ccommissioner, 161 F. 2d 821 (C.A. 5th); 
Losh v. Commissioner, 145 F. 2d 456 (C.A. 10th). Cf. 
Houston Brothers v. Commissioner, 22 B.T.A. 51, dis¬ 
missed by this Court, December 23,1932; and also cases 
cited in fns. 6 and 9, supra. 

Since cases of this sort turn, as they must, on their 
own particular facts ( Commissioner v. Tower, 327 U. S. 
280), no useful purpose would be served by an analysis 
of the many cases cited and relied on by the taxpayer. 
Such cases as Wenig v. Commissioner, decided by this 
Court July 18, 1949 (1949 P-H par. 72,540), relied on 
by the taxpayer (Br. 23-25), for example, are not in 
point and can have no application to the facts here. 
There this Court upheld the husband-wife partnership 
for income tax purposes where it was shown that the 
wife had supplied the initiative, capital and inventive¬ 
ness which, combined with the husband’s labor and 
management, led to the success of the partnership 
business. No question of a wife-trustee-partner, as 
here, was involved in that case. The taxpayer merely 
attempts to draw factual distinctions between the pre¬ 
sent case and some of those in which like or similar 
situations have been denied tax effect. He does not and 
can not point to a single authority, however, which war¬ 
rants or requires reversal of the Tax Court’s decision 
here. 
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CONCLUSION 

The decision of the Tax Court is correct, and should 
therefore be affirmed upon review by this Court. 

Respectfully submitted, 

Theron Lamar Caudle, 
Assistant Attorney General. 
Ellis N. Slack, 

S. Dee Hanson, 

Special Assistants to the 
Attorney General. 


October, 1949. 
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APPENDIX 

Internal Revenue Code: 

Sec. 11. Normal Tax on Individuals. 

There shall be levied, collected, and paid for each 
taxable year upon the net income of every indivi¬ 
dual a * * * tax * * *. 

(26 U.S.C. 1946 ed., Sec. 11.) 

Sec. 21. Net Income. 

(a) Definition .—‘‘Net income” means the gross 
income computed under section 22, less the deduc¬ 
tions allowed by section 23. 

***** 

(26 U.S.C. 1946 ed., Sec. 21.) 

Sec. 22. Gross Income. 

(a) General Definition .—“Gross income” in-* 
eludes gains, profits, and income derived from 
salaries, wages, or compensation for personal serv¬ 
ice, of whatever kind and in whatever form paid, 
or from professions, vocations, trades, businesses, 
commerce, or sales, or dealings in property, whether 
real or personal, growing out of the ownership or 
use of or interest in such property; also from in¬ 
terest, rent, dividends, securities, or the transac¬ 
tion of any business carried on for gain or profit, 
or gains or profits and income derived from any 
source whatever. * * * 

***** 

(26 U.S.C. 1946 ed., Sec. 22.) * 

Sec. 181. Partnership Not Taxable. 

Individuals carrying on business in partnership 
shall be liable for income tax only in their indivi¬ 
dual capacity. 

(26 U.S.C. 1946 ed., Sec. 181.) 
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Sec. 182. Tax of Partners. 

In computing the net income of each partner, 
he shall include, whether or not distribution is 
made to him— 

***** 

(c) His distributive share of the ordinary net 
income or the ordinary net loss of the partnership, 
computed as provided in section 183 (b). 

(26 U.S.C. 1946 ed., Sec. 182.) 

Sec. 187. Partnership Returns. 

Every partnership shall make a return for each 
taxable year, stating specifically the items of its 
gross income and the deductions allowed by this 
chapter and such other information for the pur¬ 
pose of carrying out the provisions of this chapter 
as the Commissioner with the approval of the Secre¬ 
tary may by regulations prescribe, and shall in¬ 
clude in the return the names and addresses of 
the individuals who would be entitled to share in 
the net income if distributed and the amount of 
the distributive share of each individual. The re¬ 
turn shall be sworn to by any one of the partners. 

(26 U.S.C. 1946 ed., Sec. 187.) 

Sec. 3797. Definitions. 

(a) When used in this title, where not otherwise 
distinctly expressed or manifestly incompatible 
with the intent thereof— 

***** 

(2) Partnership and Partner .—The term 
“partnership” includes a syndicate, group, pool, 
joint venture, or other unincorporated organiza¬ 
tion, through or by means of which any business, 
financial operation, or venture is carried on, 
and which is not, within the meaning of this 
title, a trust or estate or a corporation; and the 
term “partner” includes a member in such a 
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syndicate, group, pool, joint venture or organiza¬ 
tion. 


* * * * * 

(26 U.S.C. 1946 ed., Sec. 3797.) 

Treasury Regulations 111, promulgated under the 
Internal Revenue Code: 

Sec. 29.21-1. Meaning of Net Income .—The tax 
imposed by chapter 1 is upon income. Neither 
income exempted by statute or fundamental law, 
nor expenses incurred in connection therewith, 
other than interest, enter into the computation of 
net income as defined by section 21. (See section 
24 (a) (5).) In the computation of the tax various 
classes of income must be considered: 

(a) Income (in the broad sense), meaning all 
wealth which flows in to the taxpayer other than 
as a mere return of capital. It includes the forms 
of income specifically described as gains and profits, 
including gains derived from the sale or other 
disposition of capital assets. Cash receipts alone 
do not always accurately reflect income, for the 
Internal Revenue Code recognizes as income-deter¬ 
mining factors other items, among which are in¬ 
ventories, accounts receivable, property exhaus¬ 
tion, and accounts payable for expenses incurred. 

(See sections 22, 23, 24, and 117.) 

***** 

Sec. 29.22 (a)-l. What Included m Gross In¬ 
come .—Gross income includes in general compensa¬ 
tion for personal and professional services, busi¬ 
ness income, profits from sales of and dealings in 
property, interest, rent, dividends, and gains, pro¬ 
fits, and income derived from any source whatever, 
unless exempt from tax by law. (See sections 22 
(b) and 116.) In general, income is the gain 
derived from capital, from labor, or from both 
combined, provided it be understood to include 
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profit gained through a sale or conversion of capital 
assets. * * * 


***** 

Sec. 29.181-1. Partnerships .—Partnerships as 
such are not subject to the income tax imposed by 
chapter 1, but are required to make returns of 
income. (See sections 187 and 188.) For defini¬ 
tion of what the term “partnership” includes, see 
section 3797 (a) (2). 

Sec. 29.182-1. Distributive Share of Partner .— 
(a) Each partner is required to include in his re¬ 
turn for his taxable year within which or with 
which the taxable year of the partnership ends, 
whether or not distributed: 

***** 

(3) His distributive share of the ordinary net 
income or the ordinary net loss of the partner¬ 
ship, computed as provided in section 183 (b). 

***** 
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